
The Labour Government has 
promised a raft of changes, some 
of which have already received 
Parliamentary assent. The Parental 
Leave and Employment Protection 
Amendment Bill received assent in 
December 2017 and the Domestic 
Violence Victims’ Protection Bill 
received assent in July 2018. 

The Employment Relations Amendment 
Bill is currently with the Education 
and Workforce Select Committee. The 
Committee is due to report on  
7 September 2018. 

The purpose of this Bill is to restore key 
minimum standards and protections 
for employees and to implement a suite 
of changes to promote and strengthen 
Collective Bargaining and Union 
rights in the workplace. Changes are 
intended to introduce greater fairness 

in the workplace between employees 
and employers, in order to promote 
productive employment relationships.

Refer to our previous article highlighting 
the proposed changes. https://www.
al.nz/employment-court-rulings-define-
what-is-paid-work/

The Employment (Triangular Employment) 
Amendment Bill is also currently with 
the Education and Workforce Select 
Committee. The Committee is due to 
report on 29 November 2018. 

The purpose of this Bill is to ensure 
that employees employed by one 
employer, but working under the control 
and direction of another business or 
organisation, are not deprived of the right 
to coverage of a Collective Agreement, 
and to ensure that such employees are 
not subject to a detriment in their right to 
allege a personal grievance.
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The Holidays (Bereavement Leave 
for Miscarriage) Amendment Bill was 
introduced on 9 August 2018 and has 
yet to have its first reading. This Bill 
would make it clear that the unplanned 
death of a foetus constitutes grounds 
for bereavement leave for the mother 
and her partner or spouse, and that 
the duration of the bereavement leave 
should be up to three days.

A Holidays Act Working Group was 
announced on 29 May 2018. The purpose 
is to recommend changes to the Holidays 
Act 2003. It is chaired by Gordon 
Anderson from Victoria University and 
consists of representatives from MBIE, 
SSC and IRD, together with members 
representing workers and employers.

The Working Group will report back with 
recommendations in mid-2019.
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Welcome to Anderson Lloyd’s first 
quarterly Employment Bulletin. 
Employment Law is certainly a growth 
area and we pride ourselves in having 
a team with specialist knowledge while 
providing pragmatic and sensible advice. 
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The Domestic Violence Victims’ Protection Act 
2018 (the Act) has received Royal Assent and 
comes into effect from 1 April 2019. Domestic 
violence has a damaging impact on victims’ lives. 
The Act enhances legal protections for victims and 
recognises the harm experienced and the influence 
that the workplace has in helping support victims 
to stay in employment and find a pathway out of 
violence and successfully rebuild their lives.

Domestic Violence
Victims’ Protection 
Act 2018
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Domestic Violence Leave

There is now a new category of leave 
under the Holidays Act 2003, which 
is distinct from annual, sick and 
bereavement leave entitlements.  
An employee who is “affected by 
domestic violence” can take up to 10 
days paid domestic violence leave per 
year. This is a minimum entitlement so an 
employer can contractually provide for 
greater entitlements. 

Like sick leave, the entitlement to 
domestic violence leave only arises after 
an employee has completed 6 months 
continuous employment. The entitlement 
then applies for the following 12 month 
period and every subsequent 12 month 
period of continuous employment. Unlike 
sick leave, domestic violence leave 
does not accrue and cannot be carried 
forward, but as with sick leave similar 
notification requirements apply.

If an employee is already taking annual 
leave, they can convert that leave into 
domestic violence leave. Similarly, 
bereavement or sick leave that the 
employee would otherwise have taken 
can instead be taken as domestic 
violence leave. 

Affected by Domestic Violence

A person is affected by domestic 
violence if:

• They are a person against whom any 
other person inflicts, or has inflicted, 
domestic violence; and/or 

• A person with whom there ordinarily 
or periodically resides a child against 
whom any other person inflicts, or 
has inflicted, domestic violence.

Time Limits and Proof

There is no time limit on when an 
employee affected by domestic violence 
can subsequently request domestic 
violence leave. The domestic violence 
may have occurred a significant period 
of time before any request is made and, 
in some cases, the domestic violence 
may have occurred before the employee 
started work.

An employer may require proof that 
their employee is a person affected by 

domestic violence, but can only require 
proof if they advise the employee as 
early as possible and no later than 3 
working days after they receive the 
request. In the absence of reasonable 
proof, there will be no requirement to 
pay for any domestic violence leave.

Flexible Working Arrangements

Significantly, an employee affected by 
domestic violence is also entitled to 
seek flexible working arrangements, for 
a short-term period of no more than 2 
months. Any request for flexible working 
arrangements can be made by the 
employee or by somebody else on their 
behalf. A request must be in writing and 
must be dealt with as soon as possible, 
but no later than 10 working days after 
receipt of the request

Refusal

Proof may be required by an employer 
if a request is made for flexible working 
arrangements. Failure to provide 
that proof is one of the grounds that 
an employer can rely on in refusing 
a request. The other ground is that 
the employer cannot reasonably 
accommodate the request because of:
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Written Requests

A written request for flexible 
arrangements has certain prescriptive 
requirements that must be met, 
including the date on which the 
employee proposes that the variation 
take effect and the date on which it will 
end; how, in the employee’s view the 
variation will assist the employee to deal 
with the effects of domestic violence; 
and an explanation as to what changes 
the employer may need to make if the 
employee’s request is approved.

Other Key Legislative changes

An employee will now have grounds for 
a personal grievance or a claim under 
the Human Rights Act if they are treated 
adversely in their employment on the 
grounds that the employee is, or is 
suspected or assumed or believed to be, 
a person affected by domestic violence.

Going forward

Because of the very personal nature 
of domestic violence and the wide-
ranging effects domestic violence has 
we anticipate that domestic violence 
leave and applications for flexible 
working arrangements could have 
significant implications for employers 
managing their business. All employers 
must be mindful of their obligations 
and ensure that any of their employees 
affected by domestic violence have their 
requests considered appropriately and 
responsibly.

It will be important to put in place well 
drafted policies before 1 April 2019. 

Edition 1 September 2018

.3

• an inability to reorganise work 
among existing staff; or

• an inability to recruit additional 
staff; or

• detrimental impact on quality; or

• detrimental impact on 
performance; or 

• insufficiency of work during the 
periods the employee proposes to 
work; or

• planned structural changes; or

• burden of additional costs; or

• detrimental effect on the 
employer’s ability to meet 
customer demand.

Malcolm Couling
Associate



Employment News

On 9 August the High Court 
in Stumpmaster v WorkSafe 
New Zealand [2018] NZHC 
2020 released its decision, 
which reviewed and reset 
the appropriate guideline for 
sentencing under the Act. 
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A roughly six-fold increase in health 
and safety fines under the Health 
and Safety at Work Act 2015 (the Act) 
has been confirmed. The banding 
levels of fines based on a Company’s 
culpability for health and safety 
offences have now been clarified by 
a full bench of the High Court

Health & Safety 
Sentencing Fines



The guidance was necessary because 
a number of District Court decisions 
had imposed significant fines in 
response to the maximum available 
fine under section 48 of the Act rising 
to $1.5m (previously $250,000). The 
appellants had argued that there was 
an inconsistent approach to sentencing 
and confusion around the sentencing 
bands that should be applied and that 
confusion had resulted in fines that (the 
appellants considered) were excessive 
and misunderstood the statutory 
purpose. 

The appeals related to separate 
prosecutions against Niagara 
Sawmilling Co, Stumpmaster, and 
Tasman Tanning Company. The three 
companies appealed on the grounds 
that the starting point was too high for 
fines where the companies had failed 
to comply with a duty not to expose 
individuals to a risk of death, serious 
injury, or serious illness. 

The High Court dismissed two of the 
appeals and allowed one, which resulted 
in Tasman Tanning Company’s fine being 
modestly lowered from $380,000 to 
$363,000. In doing so the High Court 
considered what was required on 
sentencing.

The High Court’s sentencing 
guidelines 

The approach to sentencing for Health 
and Safety prosecutions now requires a 
four step approach:

1. assess the amount of reparation;

2. fix the amount of the fine by reference 
first to the guideline bands and then 
having regard to aggravating and 
mitigating factors; 

3. determine whether further orders are 
required (being orders for payment 
of costs, publicity orders, restoration 
orders, project orders, enforceable 
undertakings, injunctions, or training 
orders); and

4. make an overall assessment of the 
proportionality and appropriateness 
of the combined packet of sanctions 
imposed by the preceding three 
steps. This includes consideration 
of ability to pay, and also whether 
an increase is needed to reflect the 
financial capacity of the defendant. 

The guideline bands for the offence 
of failing to comply with a duty that 
exposes an individual to a risk of death 
or serious injury or illness are now:
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Of interest was the fact that in all three 
cases the culpability of the companies 
was placed in second (medium culpability) 
band at the top end ($500,000 - 
$550,000). In all three cases the 
employees had suffered serious injuries 
(hydrogen sulphide poisoning resulting 
in the employee suffering a concussion 
when they fell over as a result of losing 
consciousness, partial amputation of an 
employee’s two fingers, and a tree falling 
on a member of the public resulting in 
hospitalisation for 6 days).

Mitigating factors, reparation, 
costs and other comments

The High Court also discussed the 
usual mitigating factors that provide 
a discount to the level of fine, noting 
that some correction was necessary. 
The High Court considered that more 
analysis would be required to justify 
the levels of discount (often 30%) that 
WorkSafe had been “agreeing” with 
those being prosecuted. 

The High Court noted that Niagara 
Sawmilling Co had “otherwise been 
fortunate” in sentencing and determined 
that the discount given in the District 
Court was too high given Niagara’s 
previous repeated deficits. 

Unsurprisingly, the Court considers that 
the efforts of defendants in assisting the 
victim from the outset merit particular 
noting. This means that there will be 
more analysis of what a company does 
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Low culpability:
up to $250,000

Medium culpability:
$250,000 to $600,000

High culpability:
$600,000 to $1,000,000

Very high culpability:
$1,000,000 plus

following an incident. This will include 
analysing what the company has done to 
remedy issues, and how it has supported 
the victim to determine the appropriate 
sentencing discount. 

The High Court also made comments 
on reparation orders, noting that an 
increase in the levels of fines should not 
lower the size of reparation payments the 
Court will order. 

The full interplay between fines and 
reparation has not been addressed in the 
decision. This will continue to be a point 
of contention, as under an insurance 
policy and as a matter of law fines are 
uninsurable. The insurer’s exposure is 
limited to the reparation award and the 
legal costs of any defence.

Another interesting part of the High 
Court’s guidance was the brief comments 
made on costs awards. The High Court 
noted that WorkSafe has so far adopted 
a “conservative approach” to the costs it 
has sought. Under the Act WorkSafe can 
seek a just and reasonable sum towards 
its costs of prosecution (which includes 
investigation costs). We would not be 
surprised to see WorkSafe seek higher 
costs contributions in the future. 

Summary 

Overall, the guidelines provide a level 
of clarity for defendants on sentencing 
(including the anticipated levels of 
fine) in Health and Safety prosecutions. 
Businesses need to be acutely aware 
of how actions immediately following 
an incident will be scrutinised in 
determining sentencing discounts. 

James Cowan
Senior Solicitor
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For the most part employees on 
extended sick leave have genuine 
reasons for their absence and would 
rather be at work, but even so the 
employer is not required to keep the 
employee’s position open indefinitely. 
There will come a point at which the 
employer “can fairly cry halt” and move 
to end the employment relationship.. 

The situation is of course more 
complicated when an employee who is 
undergoing performance management 
or a disciplinary investigation takes 
extended sick leave and the employment 
matters remain outstanding. Whatever 
the details are, when it comes to 
dismissal for incapacity the question the 
employer must consider is, “How long 
can I reasonably be expected to manage 
without this person in this position?” 

The Employment Relations Act

As with any action, the employer will 
be justified in dismissing an employee 
for incapacity providing it can establish 
that its decision was substantively and 
procedurally justified. The section 103A 
test under the Employment Relations Act 
requires the Court to determine whether 
the employer’s actions, and how the 
employer acted, were what a fair and 
reasonable employer could have done in 
all of the circumstances at the time the 
dismissal or action occurred. 

The test sets out a number of factors the 
Court must consider when assessing 
whether the employer’s actions were 
justified, including whether the employer 
properly raised its concerns with the 
employee, and whether the employer 
conducted a sufficient investigation and 
genuinely considered the employee’s 
explanation before taking any action.
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The employer’s 
obligation to provide 
a safe and healthy 
workplace means 
that an employee’s 
extended sick leave 
must be managed with 
some sensitivity, and 
the reasons for the sick 
leave properly taken 
into account. 

The Principles

It can be difficult however to conduct an 
investigation where an employee is on 
extended sick leave and the Courts have 
established the following principles;

• The employer must give the 
employee a reasonable time (in the 
circumstances) to recover. 

• The employer must carry out a fair 
enquiry and then make its decision 
about whether to dismiss the 
employee, balancing fairness to 
the employee and the reasonable 
requirements of its business. 

• Fair and reasonable procedure 
includes notification of the possibility 
of dismissal and a fair enquiry 
enabling an informed decision, 
including seeking input from the 
employee. 

Medical
Incapacity
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• The terms of the employment 
agreement and any relevant policy, 
the nature of the position held by 
the employee and the length of time 
the employee has been employed 
with the employer are factors that 
are likely to inform an assessment of 
what is reasonable in the particular 
circumstances.

• Where the actions of the employer 
caused an employee’s condition, 
the employer may have an ongoing 
responsibility to take reasonable steps 
to rehabilitate the employee. 

• Even in a large organisation, an 
employer is not obliged to keep a job 
open indefinitely. 

• The relationship is a ‘two-way street’. 
A lack of positive engagement from 
an absent employee may count 
against any later complaint

Lyttelton Port Company Limited v 
Arthurs [2018] NZEmpC 9

The Employment Court applied these 
principles in a decision released in 
March this year. Mr Arthurs, a cargo 
handler with Lyttelton Port Company 
(LPC), was dismissed on the grounds 
of incapacity and filed a claim in 
the Employment Relations Authority 
seeking reinstatement to his position. 
The Authority found that Mr Arthurs’ 
dismissal was unjustified but its 
Determination was overturned by  
the Court. 

The Court acknowledged its decision 
that Mr Arthurs’ dismissal was justified 
would be a disappointment to Mr Arthurs 
and his family, and said it should not 
be seen as a criticism of them but as 
a reflection of the difficult position the 
company was in. Ultimately it was not 
unreasonable for LPC to have made the 
decision it did.

As with any case before the Court 
the employer’s actions were closely 
scrutinised, and it was plain that LPC 
had gone to considerable lengths to 
raise its concerns with Mr Arthurs, to 
engage constructively with him, and to 
comply with its good faith obligations at 
all times.

As with any case before the Court 
the employer’s actions were closely 
scrutinised, and it was plain that LPC 
had gone to considerable lengths to 

raise its concerns with Mr Arthurs, to 
engage constructively with him, and to 
comply with its good faith obligations at 
all times. 

LPC had commenced its investigation 
when Mr Arthurs had been off work on 
sick leave for seven months by writing 
to Mr Arthurs explaining that it would be 
enquiring into his current health status, 
his prognosis, and his ability to return 
to work. The only information available 
at the time was a series of non-specific 
medical certificates, correspondence 
from Mr Arthurs’ family referring to 
post-traumatic stress disorder, and 
documents from ACC saying that it 
had accepted a claim for a physical 
injury Mr Arthurs’ had suffered while off 
work. LPC said that the end result of its 
enquiry could be Mr Arthurs’ dismissal, 
and advised him to seek advice or 
representation.

Mr Arthurs agreed to meet with a 
company appointed medical specialist 
for assessment, and to obtain 
information from his GP. The resulting 
medical report indicated that while Mr 
Arthurs was still suffering from PTSD the 
main issue was the physical injury, which 
could prevent his return to work for 
some months if not permanently.

LPC wrote to Mr Arthurs noting that 
he had been off work for a year by that 
stage, and explaining that given the 
uncertain prognosis for his return it was 
considering terminating his employment. 
Mr Arthurs responded by claiming that 
the assessment had been premature 
and had aggravated his injury, and that 
he was being victimised by LPC. LPC 
considered that response together with a 
further (non-specific) medical certificate 
from Mr Arthurs’ GP, and decided to 
terminate his employment for incapacity. 

The Court said the fact that LPC was 
a large employer did not mean that it 
must keep medically unfit employees  
on its books indefinitely, a view 
supported by another recent Court 
decision which noted; 

“An employer cannot be held to ransom 
by an incapacitated employee, dictating 
the terms on which they will return 
to work and where. An employee can 
however expect that their concerns 
will be genuinely considered and 
appropriately responded to.” 

Conclusion

Many employers will have experienced 
the frustration of employees who 
provide medical certificates which 
lack information about the nature of an 
employee’s illness or injury and do not 
indicate when the employee might return 
to work. But the employer is not entitled 
to require the employee to disclose 
personal information about their health 
and it can ask the employee to provide 
the information (or to have their medical 
specialist provide the information) only 
if the information is needed for some 
reason, such as the employee having 
alleged that they are unsafe at work 
or when the employer is struggling to 
manage without them. The employer 
cannot approach the employee’s GP 
or other medical specialist without the 
employee’s permission, and cannot 
disclose the employee’s personal 
information to a medical specialist 
without the employee’s permission. 

In dismissing an employee for incapacity 
the employer is essentially dismissing 
them for something which is out of 
their hands; a “no-fault” termination 
of employment. Employers must take 
particular care to ensure that such a 
dismissal is justified, and that they have 
first considered all other options. It is 
a process which can take some time; 
it is not a quick fix for other perceived 
employment issues and employers 
who try to fast track the process may 
find themselves having the employee 
reinstated by the Court and having 
to pay the employee significant 
compensation. 

We suggest that it is well worth taking 
advice before getting too far down  
the track. 

Fiona McMillan 
Associate
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These include:

• drafting and reviewing employment agreements

• collective bargaining

• redundancy

• disciplinary procedures

• representation in mediation and court appearances

• restraints of trade and protection of confidential information

• employment implications of business sales and purchases

• development of employment policies

• compliance advice

• obligations of employers, workplace occupiers and the 
operators of activities

• health and safety plans, guidelines and statutory 
requirements

• health and safety investigations and prosecutions

We have represented clients in hundreds of accident 
investigations, and in prosecutions for serious harm incidents, 
often involving fatalities, across a range of industry sectors, 
including construction, agriculture, adventure tourism and 
mining. Our specialist lawyers appear in the Courts at all levels 
and have been involved in some of New Zealand’s leading 
health and safety cases.

Anderson Lloyd has 
nationally recognised 
expertise in all areas of 
employment and health 
and safety law. We act for 
large employers, small and 
medium-sized enterprises 
and individual employees 
covering the full spectrum 
of legal issues.


