
The Select Committee has now reported back on the 
Employment Relations Amendment Bill. The Select Committee 
heard submissions from both employers and employees. 
The significant changes signalled in the Bill received 
endorsement by the majority of the Education and Work Force 
Committee. The report was released on 7 September 2018. The 
recommendation that the Amendment Bill be passed included 
a number of amendments. These included:

• Detailing how an employer would meet their Union 
information sharing obligations and practice.

• Requiring that Collective Employment Agreements include 
at least the minimum rates for work or types of work bound 
by the Agreement and also requiring an indication of how 
rates could increase during the term of the Agreement.

• Specifying that an employer engaged in the protection 
of New Zealand’s national security may be exempt from 
providing the prescribed rest and meal breaks.

• Clarifying the way financial compensation in lieu of breaks 
should be calculated for employees that are paid variable 
rates.

• Inserting a provision allowing the Minister to recommend 
additions, deletions or amendments to the categories of 
“vulnerable employees”.

• Inserting a definition of wages which clarifies that wages 
include the amounts payable for time, piece work or 
commission.

• Clarifying that minor or technical errors will not invalidate 
strike notices.

It looks likely that the Bill will be passed into legislation with 
support of Labour, the Green Party and New Zealand First.

The New Year will undoubtedly bring significant changes to the 
employment landscape. Anderson Lloyd’s specialist employment 
team is there to help you navigate your way through.
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Welcome to Anderson Lloyd’s pre-
Christmas Employment Bulletin. 
Included are articles on holiday pay 
and ACC, the Equal Pay Amendment 
Bill, Employment in the Gig 
Economy, Restraints of Trade.
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The Equal Pay Amendment Bill

Fittingly the Bill was introduced on the 
125th anniversary of women’s suffrage 
in Aotearoa.  The Equal Pay Amendment 
Bill builds on recommendations made by 
the Joint Working Group on Equal Pay. 
New Zealand’s pay equity laws seek to 
ensure pay equality and equity across 
the workforce, and to strengthen good 
faith relations between employers and 
employees. 

The 2014 Terranova case created scope 
for pay equity claims to be brought 
under the Equal Pay Act 1972.  The Court 
found that the Act meant employers 
must pay men and women the same 
for work of equal value.  Pay equity is 
distinguished from equal pay in this 
case. Pay equity is required where wages 
are reduced because the particular work 
is predominantly undertaken by women 
and is undervalued as compared with 
male-dominated professions entailing 
a similar level of skill or training.  The 
Terranova judgment resulted in the 
government announcing that it would 
negotiate with unions and employers 
to settle equal pay claims. The Joint 
Working Group on Equal Pay was 
established with representatives from 
unions, business, and the government.
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Key changes 

It is unlikely that the proposed 
amendments will open the floodgates 
for pay claims against the vast majority 
of employers.  The Bill does however put 
all employers on notice that they should 
be aware of any potential pay gap in their 
own organisations and prepared for the 
potential consequences of that.      

The Equal Pay Amendment Bill focuses 
on a process for addressing pay equity 
and equal pay claims under the Equal 
Pay Act. The new process addresses 
accessibility barriers for individuals or 
groups seeking to bring a claim, enables 
negotiation between the employer and 
employee, and provides certainty of 
process to both parties. 

A newly inserted provision explicitly 
prohibits employers differentiating in 
the rates of remuneration provided 
to employees on the basis of sex of 
employees. Reflecting Terranova this 
includes:

• where employees carry out the same 
or substantially similar work (equal 
pay); and

• where, hypothetically, a higher rate of 
remuneration would be paid to male 
employees who perform comparable 
work (pay equity).
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On 15 August 2018 StatsNZ announced that 
the gender pay gap was 9.2 percent. The Equal 
Pay Amendment Bill proposes changes to New 
Zealand’s equal pay laws to improve the process 
for pursuing pay equity claims and to prevent 
discrimination on the basis of sex for work done 
within female-dominated roles.  Submissions to 
the Select Committee were due on 28 November. 

Equal Pay 
Amendment Bill

The Pay Equity Claims Process

A pay equity claim may be raised by 
employees if:

• it relates to work that is predominantly 
performed by female employees; and

• it is arguable that the work is currently 
undervalued or has historically been 
undervalued. 

The claim must be in writing, and set 
out the above elements and supporting 
evidence. An employer who receives 
a pay equity claim must acknowledge 
its receipt, and must notify all other 
employees who perform work that is 
the same or substantially similar to the 
claimant within 20 working days. The 
employer must also decide whether 
a claim is arguable.  By notifying that 
the claim is arguable, a pay equity 
bargaining process is triggered between 
the employer and the employee. If 
an employer notifies that the claim is 
not arguable, then the employee may 
refer the question to the Employment 
Relations Authority for facilitation or a 
determination.  

An employer’s decision that a pay equity 
claim is arguable does not mean that 
the employer agrees that there is a 
pay equity issue or that there will be 
a resulting settlement. The process 
requires the employer and the employee 
to act in good faith in determining 
whether the employee’s work is currently 
undervalued, or has historically been 
undervalued and identifying appropriate 
comparators against which to assess the 
claim. Where the parties have difficulty 
resolving a claim in good faith, there 
are dispute resolution mechanisms for 
referring the issue to mediation or the 
Employment Relations Authority. 

The process in the Bill supports an 
ongoing working relationship between 
employees and employers.  One goal 
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is to avoid the lengthy and expensive 
process of bringing a claim in Court. 
There is built-in flexibility in the process 
underpinned by principles of good faith.  

The Bill allows persons or groups a 
choice whether to bring a claim under 
the Equal Pay Act, the Human Rights 
Act, or the Employment Relations Act. 
However, claimants may only bring a 
claim pursuant to one of these. There is 
also provision for consolidating claims, 
where multiple claims will be treated as 
one by a joinder notice. 

Claims can only be made for the prior 
six years–the usual limitation period 
for recovering money.  There is no bar 
on future claims, and if pay becomes 

unequal again, a new claim can be 
brought.    

63% of women of working age are in 
employment.  The most common roles 
are in health care and social assistance, 
making those industries some of the 
most likely to face pay equity claims.  

The new legislation provides a framework 
that employers and employees must 
engage with.  Employers should 
proactively consider whether their 
organisations are likely to face a pay 
claim and the potential impacts and 
outcomes.
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The Labour Government signalled 
that within the first 12 months it would 
introduce statutory support and legal 
rights for dependant contractors “who are 
effectively workers under the control of an 
employer, but who do not receive the legal 
protections that are currently provided to 
employees under the law”.

Employment in  
the Gig economy

.4



Employment News
Edition 2 December 2018

.5

The Employment Relations Act already 
provides a means for establishing the 
correct status of a ‘worker’.  Labour’s 
proposal seems to deem contractors 
with only one client to be an employee of 
that client.  

If the proposal goes ahead, industries 
with large numbers of self-employed 
contractors will likely experience 
significant changes. Essentially, 
implementation of minimum workers 
standards for contractors will result in 
the requirement to pay those individuals 
minimum wage rates as well as meeting 
obligations such as holiday pay and sick 
leave.

In New Zealand, gig economy companies 
such as Uber and other on-demand app-
based service providers are changing 
the way in which we work. Agile business 
models call for a business to be able 
to draw resource on an ‘as and when 
required’ basis. Many individuals are no 
longer satisfied with working full-time 
for one employer. The high fixed cost of 
labour is forcing organisations to allocate 
tasks to the most efficient resource.  

New Zealand businesses are currently 
forced to choose between an 
employment model with minimum 
entitlements or an independent 
contractor model with restrictions on 
the degree to which the worker can be 
controlled or integrated.

In December 2017 the Fair Work 
Commission in Victoria Australia found 
that Uber drivers were independent 
contractors rather than employees. 
Like New Zealand, Australia classifies 
individuals as either employees or 
contractors. Decisive factors in the 
Commission’s decision were that the 
Australian drivers were not required to 
accept a percentage of rides offered 
and were not permitted to use branded 
vehicles or clothing.

The United Kingdom has taken a different 
approach. The workforce is split into 
three categories: employee, worker and 
independent contractor. The ‘worker’ 
category has a reduced set of minimum 
protections including minimum wage, 
paid holidays, sick leave, rest breaks and 
protection from unlawful discrimination.  
However, ‘workers’ do not receive unfair 
dismissal rights or redundancy pay. In 
late 2017 Uber drivers were found to 
be ‘workers’ rather than ‘independent 
contractors’.

Our Courts have more recently indicated 
a willingness to apply the traditional 
tests in new ways in order to protect 
vulnerable workers. The Employment 
Court found that independent 
contractors of labour hire company 
Solutions Personnel Limited were, in fact, 
employees of the end-user client, LSG 
Sky Chefs. Even though the individuals 
had signed independent contractor 
agreements, the Court found that the 
individuals were highly integrated 
into the business and were therefore 
employees.

They received supervision, had the 
same rosters, uniform and meetings 
as employees. Performance issues and 
requests for increased hours were dealt 
with by their line manager directly. The 
individuals were not registered for GST 
and did not run a business on their own 
account. 

Currently before the Employment Court 
is a case brought by First Union to 
determine whether courier drivers are 
independent contractors or employees.  
If the Court decides courier drivers are 
employees, this could have a wide-
spread flow on effect for jobs such as 
truck drivers and in the construction 
industry where many builders are 
contracted. It could also spill over to the 
gig economy.

Providing a regime of minimum 
entitlements for contractors is likely to 
require them to at least take on some of 
the attributes of an employee. If there 
is a requirement that an independent 
driver receive a minimum wage, then 
the agreement the driver has with a 
client will need to include operating and 
capital costs and an income over and 
above the minimum wage.

It remains to be seen whether the 
Government’s proposals will proceed. 
However if they do then independent 
contractors who are actually controlled 
and who have little autonomy will be 
provided with greater support and legal 
rights. Exactly what that looks like, 
remains to be seen.  

John Farrow 
Partner
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Sometimes issues arise with holiday 
pay calculations because many wage 
systems accumulate annual leave 
entitlements in hours or days during 
the leave year, whereas the Holidays 
Act 2003 (the Act) provides for holiday 
entitlements to accumulate as a 
percentage of gross earnings during the 
leave year and in weeks once the end of 
the year has been reached.

Holiday Pay
and ACC
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The minimum annual leave entitlement is 
4 weeks at the end of each 12 months of 
employment. If an employee works two 
days a week, for them that means they 
are entitled to 4 weeks when they are not 
required to work but for which they are 
paid as usual. In other words they have 
4 weeks off and get paid for two days in 
each of those weeks just as they would 
have had they had been at work.

So in what follows, the reference to an 
entitlement of “weeks” of annual leave 
should be understood on that basis.  
A week of annual leave is a “working 
week” for the particular employee; it 
may be a working week of one day or 
six days, but they are entitled to take 
a certain number of working weeks as 
annual leave during which they must 
be paid what they would have earned 
during that week had they been at work 
as usual.

Confusion can arise when the employee 
moves from a part time to a full time 
position with the same employer shortly 
before taking their annual leave.  
The employee may have accumulated 
4 weeks of leave as a one day a week 
employee, but if they have become a 
five day a week employee by the time 
the leave is taken they will be entitled to 
be paid full time just as if they had been 
working five days a week all year.  

An employee who is off work on ACC 
accumulates leave in the same way 
as any other employee; but the value 
of that leave (and therefore the cost 
to the employer) will depend on how 
long they have been off work and when 
they return. The time during which an 
employee is absent on ACC is part of 
the 12 month period at the end of which 
they will become entitled to take 4 weeks 
annual leave. But they cannot take that 
leave if they are absent and receiving 
ACC compensation. Nevertheless the 
employee who has been on ACC all 
year will have the same annual leave 
entitlements (measured in weeks) as an 
employee who has been at work all that 
time. But in most cases the cash value of 
that leave will be different, particularly 
when the employee who has been off on 
ACC resigns or is dismissed instead of 
returning to work.

At the end of every leave year an 
employee becomes entitled to actually 

take 4 weeks’ of annual leave, in addition 
to any untaken annual leave which may 
be left over from previous years. From 
that total is deducted any annual leave 
which may have been taken during the 
leave year, giving a total amount of 
“annual leave to which the employee 
is entitled”.  When the final pay of an 
employee who has been off on ACC for 
twelve months or more is calculated, the 
rate of pay for the leave to which they 
have become entitled is likely to be zero. 
That is because the employee must be 
paid for that leave at a rate which is the 
greater of their ordinary weekly pay at 
the date of termination, or their average 
weekly earnings over the previous 12 
months.

Ordinary weekly pay: Except in rare 
cases where the employment agreement 
specifies a special pay rate for annual 
leave, the fact that the employee is off 
work and being paid compensation by 
ACC means that their pay for an ordinary 
working week at the time of termination 
will be zero.  

Average weekly earnings: An employee’s 
average weekly earnings are 1/52 of 
their gross earnings over the previous 
12 months. Gross earnings include 
the first week of compensation paid 
by an employer to an employee who 
has suffered a workplace injury, but do 
not include compensation paid to the 
employee by ACC. That means that when 
an employee has been off work for more 
than 12 months, their average weekly 
earnings over that period will also be zero.

So the amount payable on termination 
in respect of annual leave which the 
employee was entitled to take will usually 
be zero for an employee who has been 
receiving ACC compensation and has 
not worked during the 12 months leading 
up to the end of their latest leave year.  
If the employee did work during that 12 
months, their average weekly earnings 
will be 1/52 of their gross earnings over 
the full 12 month period regardless 
of how many weeks they actually 
worked. That seems tough at first sight, 
particularly when the Act requires the 
divisor of 52 to be reduced to take into 
account the actual number of weeks 
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worked when calculating average weekly 
pay for leave taken in advance. But in this 
situation the employee will be receiving 
ACC compensation during the time they 
would otherwise have been taking paid 
annual leave; just as an injured employee 
is compensated by ACC for being unable 
to work, they are also compensated for 
being unable to take leave.

To the amount payable for annual leave 
the employee would have been entitled 
to take had they remained employed, 
must be added a payment for the holiday 
entitlement which has accrued since the 
end of the most recent leave year. For an 
employee on the statutory minimum of 4 
weeks annual leave, that payment is 8% 
of gross earnings during the period in 
question including the amount owing for 
untaken annual leave. But in the case of 
the employee who has not worked since 
the start of the previous leave year, their 
gross earnings since the end of that year 
are again likely to be zero.  

It follows that an employee who has 
been off work on ACC for more than 
12 months and whose employment is 
then terminated, is unlikely to be owed 
any holiday pay on termination as both 
the payment for leave which they were 
entitled to take, and the 8% of gross 
earnings since that entitlement arose will 
most probably be zero.  

If an employee who has been off on ACC 
returns to work (however briefly) and 
takes the annual leave to which they 
have become entitled, they will have 
“ordinary weekly pay” at the time they 
take the leave and that is the rate at 
which they must be paid. Alternatively, 
if the employee returns to work and 
resigns, on termination they must be 
treated like any other employee; they 
will be entitled to full payment for the 
untaken leave to which they became 
entitled while off on ACC. That payment 
will then be part of their gross earnings 
since their entitlement to annual leave 
last arose and so will attract a further 8% 
in their final pay. 
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Restraints of Trade are contractual 
provisions restricting an 
employee’s post-employment 
activities for a specified period.   

Restraints  
of Trade

Such provisions are unenforceable unless the employer 
can establish that the restraint is genuinely needed in order 
to protect its legitimate proprietary interests, and that it is 
reasonable, going only as far as necessary to protect the 
specified interests. Providing the restraint provision meets 
that test, the employee can be restrained from soliciting 
the employer’s customers, clients, suppliers, or employees; 
competing with the employer directly and/or indirectly, or 
otherwise “interfering” with the employer’s business.  
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What are proprietary interests?

‘Proprietary interests’ are the employer’s 
business interests relating to their 
commercial operations such as customer 
connections, supplier relationships, 
goodwill, trade secrets, and confidential 
information. Some employees may, in 
the course of their employment, gain a 
wealth of knowledge about the business, 
or they may be in a position to develop 
strong connections with clients and 
customers enabling them to influence 
the customer or client to transfer their 
custom to the employee’s new employer.   
In those circumstances the employer 
may include a restraint clause in the 
employee’s individual employment 
agreements in order to protect the 
employer’s proprietary interests at the 
end of the employment relationship. 

Reasonable and Enforceable

Because restraints of trade affect an 
employee’s right to work where they 
choose for a specified period and are 
anti-competitive the Courts interpret 
restraint provisions very strictly.  We 
suggest that employers take advice 
about preparing an appropriate and 
enforceable restraint provision before 
making an offer of employment to a 
prospective employee. The employer 
will need to consider whether the 
nature of the particular employee’s work 
could affect the employer’s proprietary 
interests at the end of the employment 
relationship. 

Ensuring that restraint of trade clauses 
are enforceable requires foresight and 
careful consideration of the interests 
that the clause seeks to preserve. By 
properly preparing restraint clauses prior 
to employment or when an employee 
is offered a more senior position, both 
parties are given the opportunity to 
reach an understanding about the basis 
of the restraint clause and provide clarity 
about the expectations of their post-
employment relationship. 

It is important that any prospective 
employee is given a reasonable 
opportunity to review their employment 
agreement prior to signing the 
agreement and commencing their 
employment. This is particularly so 

Fiona McMillan 
Associate

where the agreement includes a restraint 
of trade, as a restraint provision will be 
unenforceable if the employee begins 
work before signing their written 
employment agreement.  

Assessing whether a restraint clause is 
‘reasonable’ includes considering:

a)  Whether it is reasonable to restrain 
the employee from the specified 
activities (such as working at a 
competing business, or soliciting the 
employer’s customers);

b)  Whether the period of restraint is 
reasonable given the nature of the 
employee’s work; and

c)  Whether the geographical limits of 
the restraint are reasonable.

If an employer wishes to vary an 
existing employee’s employment 
agreement by adding a restraint of 
trade some “consideration” will be 
required. Consideration can include 
benefits such as a car or carpark, 
additional leave entitlements, a one-
off payment, increased remuneration, 
or an agreement to provide payment 
during the period in which the employee 
would be restrained if the employer 
elects to enforce the restraint when the 
employee’s employment ended.  

Enforcing a restraint 

It is important to take prompt action 
to draw the employee’s attention to 
their contractual post-employment 
obligations. If the employee refuses 
to comply with those obligations 
the employer can file a claim to the 
Employment Relations Authority seeking 
an Order restraining the employee from 
carrying out certain activities, and in 
some circumstances seeking Damages 
for loss or a Penalty for breach of 
contract.

If the Authority determines that the 
employer has a legitimate proprietary 
interest to protect it can either provide 
the Order sought, or vary the restraint 
of trade to make it reasonable and 
enforceable. For example the Authority 
might reduce the restraint period from 
one year down to three months, or 
reduce its geographical scope. The 
Authority can vary a contractual restraint 

provision only if it has identified the 
specific problem in relation to the 
employment agreement, directed the 
parties to attempt in good faith to 
resolve that problem, the parties have 
attempted to do so by using mediation 
but the problem remains unresolved, and 
the Authority is satisfied that any other 
remedy would not be appropriate or 
adequate.

Exercising restraint

Properly prepared restraint clauses 
provide a good basis for discussion 
between an employer and departing 
employee as to what in the circumstances 
is going to be restrained. If the employer 
is reasonable about how the precise 
wording of the restraint should be 
applied in the circumstances then the 
employee is more likely to be reasonable 
about compliance. The point of the 
contractual provisions is to put the 
employer in a strong bargaining position 
when discussing just what the employee 
will be allowed to do once they leave, not 
to give the employer a weapon to use for 
no good reason other than to punish the 
employee for leaving.
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These include:

• drafting and reviewing employment agreements

• collective bargaining

• redundancy

• disciplinary procedures

• representation in mediation and court appearances

• restraints of trade and protection of confidential information

• employment implications of business sales and purchases

• development of employment policies

• compliance advice

• obligations of employers, workplace occupiers and the 
operators of activities

• health and safety plans, guidelines and statutory 
requirements

• health and safety investigations and prosecutions

We have represented clients in hundreds of accident 
investigations, and in prosecutions for serious harm incidents, 
often involving fatalities, across a range of industry sectors, 
including construction, agriculture, adventure tourism and 
mining. Our specialist lawyers appear in the Courts at all levels 
and have been involved in some of New Zealand’s leading 
health and safety cases.

Anderson Lloyd has 
nationally recognised 
expertise in all areas of 
employment and health 
and safety law. We act for 
large employers, small and 
medium-sized enterprises 
and individual employees 
covering the full spectrum 
of legal issues.


