
A number of the changes will require amendments to your 
employment agreements and policies and procedures. If you 
need any assistance with this, please don’t hesitate to get in 
touch with our Team.

The Anderson Lloyd Employment Team will be giving seminars 
on the changes and their potential effects, at each of our 
offices during April and early May. The dates are yet to be 
confirmed, however invitations will follow soon. 

The presentation format will involve different members of 
our Employment Team speaking to the various changes and 
answering any questions. This will be followed by informal 
drinks and nibbles which will provide an opportunity for clients 
to meet the members of our Team and to ask any further 
questions they might have.

We look forward to seeing you soon, before the ‘rubber hits  
the road’.
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Welcome to the March 
edition of Anderson Lloyd’s 
Employment Bulletin.  
In December last year the 
first tranche of changes to 
the Employment Relations 
Act took effect. The second 
tranche of changes is 
scheduled to take effect on 
6 May this year. Anna has 
provided a helpful summary  
of the changes in her article. 
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Starter for ten

1. Question: 

Does an Employee have the 
right to take leave without 
pay (LWOP)?

Answer: There is no statutory right 
to LWOP provided for in the Holidays 
Act 2003. LWOP is at the employer’s 
discretion and is usually a contractual 
right provided for in an employment 
agreement. If you grant an employee 
LWOP please bear in mind that any one 
period of LWOP that lasts longer than 
a week affects your obligations when 
calculating an employee’s entitlements 
to annual leave. However, if an employee 
takes 2 periods of LWP that each last 
less than a week, but collectively total 
more than a week then there is no 
adjustment to the employee’s annual 
leave entitlements. 

2. Question: 
The right to take Domestic 

Violence leave comes into 
effect on 1 April. How long 
can an employee take  
leave for?

Answer: An employee can take up to 
10 days paid domestic violence leave 
every 12 months’, if the employee has 
worked for the employer for 6 continuous 
months. In rare situations an employee 
might be able to take a total of 20 days 
domestic violence leave in one calendar 
year, but the employee would need to 
have changed employers for this to occur. 

3. Question: 
What are my obligations in 
relation to an employee’s 
sick leave and annual leave 
entitlements if they are 
dismissed and then re-
employed within 1 month?

Answer: The Holidays Act 2003 creates 
a presumption for any employee 
that is dismissed and rehired within 1 
month. That presumption is that the 
employee’s entitlements must be treated 
as continuous. So an employee would 
be immediately entitled to sick leave 
if reemployed (assuming they already 
had qualified) and their annual leave 
entitlements would continue.  
The presumption can only rebutted if 
the employer acted in good faith, didn’t 
act in the way they did to avoid their 
obligations under the Holidays Act and, 
finally, obtained a determination from a 
Labour Inspector. 

4. Question:
Are all pay increases at the 
“sole discretion” of the 
employer’?

Answer: Yes, but that does not mean 
the employer has an absolute discretion 
that can be used inappropriately. The 
employer makes the final decision on 

We endeavor to answer a series of less 
common employment law questions 
that have come up of late.

Employment News
Edition 3 March 2019

.2



any pay increase, but the employer must 
consider and respond to any request in 
good faith. 

There is no legal obligation to any pay 
increase unless there is a contractual 
obligation in the employment agreement 
or if it is to ensure that the employee 
receives the minimum wage.

5. Question: 
Are employers required 
to pay salaried employees 
for additional hours that 
they work above their 
contracted hours? 

Answer: No, unless the agreement 
provides otherwise. Usually an 
employee’s salary will fully compensate 
them for making themselves available to 
work additional reasonable hours. What 
amounts to reasonable additional hours 
is fact specific. 

Salaried employees must still be paid the 
minimum wage for every hour they work. 
An employee’s salary can be averaged 
out over a fortnight. So if any employee 
works an average of 141 hours in any one 
fortnight then their salary would need 
to be at least $60,500 and from 1 April 
when the minimum wage increases to 
$17.70 the same employee’s salary would 
need to be at least $64,888. 

For waged employee’s they cannot 
be required to work additional hours 
outside their contracted hours, unless 
there are genuine business reasons, 
an availability provision included in the 
employee’s employment agreement and 
the employee receives compensation for 
making themselves available. 

6. Question: 
Can an employee refuse to 
wear personal protective 
equipment (PPE) provided 
by an employer?

Answer: Surprisingly, the answer is 
yes, but only if the employee genuinely 
and voluntarily provides their own 
PPE for reasons of their own comfort 

and convenience and so long as the 
employer is satisfied that the PPE 
provided by the employee is suitable.

7. Question:
How is an employee paid 
for their alternative holiday 
if they work on a Public 
Holiday? 

Answer: An employee must be paid not 
less than the employee’s relevant daily 
pay or average daily pay for the day 
which is taken as the alternative holiday. 
The payment is not tied to the number of 
hours they worked on the Public Holiday;  
the employee is paid at the rate they 
would have received on the day they 
take as an alternative holiday. 

8. Question: 
When an employee takes 
annual leave, when must an 
employer pay the employee 
for that leave?  

Answer: Employees are entitled to 
receive their pay for annual holidays 
prior to the start of the holiday. So, in 
theory an employee could expect to be 
paid out all annual leave at the start of 
their holiday. However, an employer and 
employee will normally agree that the 
employee is paid in their usual pay cycle 
while the holiday is being taken, which 
will avoid an employee being taxed at a 
higher rate and seeking a refund at the 
end of the tax year.

9. Question: 
Can employees sign 
employment agreements 
online or electronically? 

Answer: All employers are required to 
hold and provide their employees with a 
signed copy of the relevant employment 
agreement. Employees can sign an 
electronic employment if the employer 
agrees, but employers must be careful to 
ensure the signature is authentic. 

10. Question: 
Does an employee have 
the right to take annual 
holidays in advance?
Answer: No, an employer can exercise 
their discretion under the Holidays Act 
2003 and may agree that an employee 
takes some annual leave in advance, but 
there is no legal right to take holidays 
in advance. In practice employers will 
often, within reason allow some holidays 
to be taken in advance. 
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Give them a break – 
law changes focus 
on wellbeing
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In October 2017, the Mental Health 
Foundation and Health Promotion 
agency launched a toolkit to support 
workplaces to boost wellbeing. 
Research shows that without taking 
adequate breaks from work, employee 
productivity, mental wellbeing and 
overall work performance begin to suffer. 
Overworked employees often experience 
chronic stress and burnout.

New Zealand law recognises the need 
for rest and meal breaks and the 
contribution these make to employees 
working safely and productively. 
Employees are entitled to rest and meal 
breaks that give them a reasonable 
chance during work periods to rest, 
refresh and take care of personal 
matters, and are appropriate for the 
length of their working day. Employers 
must pay for minimum rest breaks but 
don’t have to pay for minimum meal 
breaks. The current legislation does not 
specify how long a rest or meal break 
should be, however the length of breaks 
are to be negotiated, in good faith, 
between the employer and employee.

A number of factors are relevant to the 
length of the breaks. These include the 
length of the work period and nature 
of the work; relevant health and safety 
considerations; the interests of the 
employee and the employer’s operational 

environment and resources. An employer 
does not currently need to provide 
rest and meal breaks if a break is not 
practical because of the nature of the 
employee’s work. However, employers 
must provide reasonable compensation 
if no break is given where a break would 
otherwise have been appropriate. The 
focus is still on alternative time off rather 
than monetary compensation.

There are other legislative requirements 
to factor in. For example, truck drivers 
are subject to limited worktime hours 
and compulsory breaks (Land Transport 
and Licencing Provisions).

In addition to specific employment 
legislation, such as the Employment 
Relations Act, both employers and 
employees have health and safety 
obligations. People can’t keep 
performing at high level without 
breaks. In situations where fatigue can 
lead to harm, employers must take all 
practicable steps to ensure that fatigue 
is not likely to cause harm. WorkSafe 
has published guidelines regarding 
managing stress and fatigue in the 
workplace.

https://worksafe.govt.nz/search/Search 
Form?Search=guidelines+managing+ 
stress+and+fatigue&action_results=Go 
&Topic=&Industry

On May 6 this year, changes to the 
Employment Relations Act will take effect 
providing for more prescriptive rest 
and meal breaks. The law has seesawed 
over the past decade. In April 2009, the 
legislation was amended to provide for 
a minimum number of, and timing for, 
breaks depending on how many hours an 
employee worked. This was amended by 
the National government in 2015.

Under the current legislation, employees 
are entitled to rest breaks and meal 
breaks that ‘‘provide the employee 
with a reasonable opportunity, during 
the employee’s work period, for rest, 
refreshment and attention to personal 
matters and are appro priate for the 
duration of the employee’s work period’’.

The employee’s entitlement to rest 
breaks and meal breaks may be subject 
to restrictions but only if the restrictions 
are reasonable and necessary having 
regard to the nature of the employee’s 
work or are reasonable and agreed 
between the employer and the 
employee. 

From May 6 this year, employers will 
again be required to offer set meal 
breaks with specific rules about 
payment, length and timing.

The intention is to seek to balance the 
importance of rest and meal breaks with 
the need for breaks to be practical for 
each workplace.

The new legislation details the 
employee’s entitlement to, and the 
employer’s duty to provide, rest breaks 
and meal breaks. The legislation divides 
work periods into two-hour blocks. An 
employee is entitled, as a minimum, 
to 10-minute paid rest breaks and 
30-minute unpaid meal breaks. The 
Section further prescribes the exact 
entitlement to those breaks depending 
on the number of two-hour periods 
worked. The timing of rest and meal 
breaks can be agreed between the 
employer and the employee. However, 
if there is no agreement, the employer 
must, as far as is reasonable and 
practicable, provide the employee 
with breaks which are, in effect, 
evenly spaced between work periods. 
Exceptions apply to employers engaged 
in the protection of New Zealand 
national security or an essential service. 

By now, the Christmas holidays will 
be a distant memory. However, we 
all understand the importance of a 
break away from the daily grind.
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‘‘Essential services’’ are services which, 
if interrupted, would endanger the life, 
health or personal safety of the whole or 
part of the population.

Employers and employees in national 
security and essential services may 
agree that rest breaks and meal breaks 
are taken in a different manner (including 
the number and timing of the breaks). 
However, if they are unable to reach 
agreement, the employer must provide 
the employee with compensatory 
measures which are reasonable and 
designed to compensate an employee 
for a failure to provide rest breaks. Such 
measures can include time off work at an 
alternative time during the employee’s 
work period (for example, a later start or 
early finish time); financial compensation 
or both.

John Farrow 
Partner

The amendments are prescriptive about 
the compensation to be provided, such 
as the amount of time off work and the 
amount of the financial compensation. 
It is clear that the changes to the 
legislation provide for minimum breaks. 
The intention is to ensure workers 
actually receive and take those breaks 
rather than agree to be paid instead. The 
focus is on improving employees’ mental 
wellbeing and overall work performance. 
While for some employers it will result 
in inconvenience, it should also result in 
improved morale and productivity.
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It is hard to move away from the 
negative connotations of the term 
‘whistleblowing’. Nobody wants to 
be a ‘whistleblower’ and people are 
often afraid to disclose information 
because of that fear. New Zealand’s 
whistleblowing legislation is the 
Protected Disclosures Act 2000 
(‘the Act’), and refers only to 
“protected disclosures” and not 
whistleblowing. 

Protected
Disclosures
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In October 2018 the State Services Commission 
released a public discussion document for feedback 
on potential reform of the Act. The feedback 
submissions period closed in December 2018. 
Over the coming year it is likely that a new Bill will 
be drafted and introduced to Parliament. Without 
crystal-ball-gazing as to the exact content of that 
Bill, we thought it would be interesting to outline our 
current assessment of New Zealand’s whistleblowing 
laws, and to provide some tips on how your 
organisation should approach both the law and 
whistleblowing in general.  

Whistleblowing in New Zealand 

High profile employee fraud cases always 
reignite discussion about whistleblowing 
in New Zealand. In 2017 Joanne Harrison 
(a former Ministry of Transport senior 
manager) was jailed for defrauding the 
Ministry of $725,000.

It was revealed that other Ministry staff had attempted to raise 
concerns about Ms Harrison’s activities and were subsequently 
mistreated. The Harrison case was a clear example of the 
failings of either New Zealand’s whistleblowing laws or the 
organisation’s policies and processes.   

New Zealand organisations frequently receive disclosures. 
Some of those are captured by the Act and some of those 
are not. The reality is that most organisations will treat all 
disclosures in a similar way, unless the additional protections 
of the Act become a live issue. There is an element of ‘you 
know it when you see it’ when an organisation is determining 
the seriousness of any allegation or disclosure it has received. 
If the content of the disclosure is at the more serious end of 
the wrongdoing spectrum (think fraud, corruption, and other 
crimes) then organisations are more likely to take expert advice. 
Most organisations are also alive to their legal (and ethical) 
obligations in the employment relationship which remain 
relevant even for less ‘serious’ wrongdoing allegations.  

Organisations will often have a ‘Whistleblowing Policy’ (and 
your organisation should too), but that policy will use terms like 
“speaking up” and “reporting concerns”. For the law to operate, 
and this will be unsurprising coming from lawyers, the terms 
used in any new legislation need to accurately describe what is 
intended to be captured by the law or not. 

The current law   

Currently the additional protections of 
the Act are engaged when a disclosure of 
information is about serious wrongdoing 
in or by that organisation. The term serious 
wrongdoing is also defined in the Act and 
captures:

(a) unlawful, corrupt or irregular use of funds or resources in 
the public sector;

(b) acts or omissions that constitute a serious risk to public 
health or safety, or the environment; 

(c) acts or omissions that constitute a serious risk to the 
maintenance of law;

(d) acts or omissions that constitute an offence; or

(e) acts or omissions by public officials that are oppressive, 
improperly discriminatory, grossly negligent, or constitute 
gross mismanagement.  

That definition of serious wrongdoing is what leads to some 
of the problems with the Act and the motivation for reform. 
For example, those parts of the definition at (a) and (e) are 
only applicable in the public sector and relate only to public 
officials. This has meant that ‘lower level’ wrongdoing in the 
public sector (such as bullying) has often been considered to 
be a protected disclosure, whereas in the private sector that 
would not be captured.   

There are other requirements for the Act to be engaged, 
including generally complying with internal procedures for 
making disclosures and who those disclosures can be made to. 

The current protections from the Act are: (as an employee) the 
ability to raise a personal grievance for any retaliatory action; 
immunity from civil and criminal proceedings (for making the 
disclosure; and the right to confidentiality (not disclosing the 
discloser’s identity, unless it is essential to do so). 
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Scope of potential reform 

The State Services Commission discussion 
document provided five possible change 
options for feedback. Those options 
ranged from what the SSC described as 
“the minimum changes to make the Act 
fit-for-purpose through to more significant 
changes that increase the level of oversight 
to support people to use and understand 
the law”. 

One basic proposed change is to improve the definition 
of serious wrongdoing. It would be broadened to include 
more wrongdoing in the private sector, but then specifically 
narrowed to exclude conduct relating to, for example, 
workplace bullying and harassment. 

Another basic proposed change is to strengthen obligations 
for all organisations. This would require all organisations to 
have ‘good’ procedures in place for receiving concerns, the 
protections available, and how disclosures will be investigated. 

The other fit-for-purpose changes would include some 
enhanced protections (from retaliation) and clarification about 
potential compensation by way of personal grievance or a 
complaint to the Human Rights Commission. 

In our opinion,  
those changes are  
non-controversial and 
are likely to be included 
in any new law. 

At the other end of the spectrum, the discussion document 
proposes what we believe are significantly more radical 
changes that would be controversial and require very careful 
consideration before being implemented. These include:

(a) an external ‘oversight body’ that can receive disclosures 
and perform a ‘triage’ function; 

(b) active monitoring in the public sector including a 
requirement that public sector organisations collect and 
report information on disclosures received; and/or

(c) active monitoring for all organisations (public and private).  

These more serious changes would come at a significant 
compliance cost to many organisations.  

What you should do now 

You should be aware of the potential reform in this space, 
but you do not need to actively prepare for reform until we 
know the content of any new Bill. However, discussion on the 
possible reform is already helping to inform good practice 
guidance.  

What you should do is ensure that you comply with the current 
Act. In the private sector this may only be relevant when you 
receive some form of disclosure. However, it is good practice 
to encourage and facilitate whistleblowing and ‘speaking up’ as 
effectively as you can. 

Ask yourself about your organisation:

(a) How effective are our policies and procedures that relate 
to disclosures/whistleblowing? 

(b) How are people encouraged to share concerns? 

(c) How effective are our reporting channels? 

(d) How are people treated when they raise concerns? 

(e) What action would we take when we receive a disclosure? 

Anderson Lloyd will continue to monitor the content and 
progress of any proposed law reform in this area. As always, 
we are available to advise you on your organisation’s 
whistleblowing processes and policies, or to assist you if you 
receive a disclosure. 
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Impending 
employment  
law reform
The Employment Relations Amendment Act 2018 introduced 
a series of changes to the Employment Relations Act 2000 
which come into effect on 6 May 2019. All employers 
should familiarise themselves with these changes and 
consider whether any updates to employment agreements 
are necessary. We are happy to assist with reviewing and 
updating any employment agreements. In summary of the 
changes that come into effect on 6 May 2019:

Meal and rest breaks:
• The right to set rest and meal breaks will be reinstated, 

however the number and duration of breaks will ultimately 
depend on the hours worked.

• Specified essential services or national security services may 
be exempted.

90 day trial periods:
• These will be restricted to businesses with less than 20 

employees. Affected employers will need to revert to using 
‘probationary periods’ if including in an agreement.

Employees in vulnerable industries:
• Will be able to transfer on their current terms and conditions 

of employment agreement in the event their work is 
restructured. Changes also include an extended notice 
period of 10 working days (as a minimum) for employees to 
elect to transfer to the new employer. Anna Davidson 

Associate

Collective bargaining:
• The obligation to conclude bargaining will be reinstated for 

single-employer collective bargaining. An exception to this 
exists where there are genuine reasons based on reasonable 
grounds not to conclude the bargaining. 

• For the first 30 days of employment, new employees must 
be employed under terms consistent with the collective 
agreement. More favourable terms than the collective can 
be agreed upon.

• Pay rates now need to be included in collective agreements. 
The Agreements must also specify how the rate of wages or 
salary payable may increase over the term of the agreement.

• Employers must provide new employees with an approved 
“active choice form” within the first ten days of the 
employee’s employment. Those forms must be returned to 
the union unless the employee objects.

• Employers must allow reasonable and paid time for union 
delegates to carry out their union duties, unless it will 
unreasonably disrupt business or the employee’s duties.

• Employers must pass on information on unions to 
prospective employees. 
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These include:

• drafting and reviewing employment agreements

• collective bargaining

• redundancy

• disciplinary procedures

• representation in mediation and court appearances

• restraints of trade and protection of confidential information

• employment implications of business sales and purchases

• development of employment policies

• compliance advice

• obligations of employers, workplace occupiers and the 
operators of activities

• health and safety plans, guidelines and statutory 
requirements

• health and safety investigations and prosecutions

We have represented clients in hundreds of accident 
investigations, and in prosecutions for serious harm incidents, 
often involving fatalities, across a range of industry sectors, 
including construction, agriculture, adventure tourism and 
mining. Our specialist lawyers appear in the Courts at all levels 
and have been involved in some of New Zealand’s leading 
health and safety cases.

Anderson Lloyd has 
nationally recognised 
expertise in all areas of 
employment and health 
and safety law. We act for 
large employers, small and 
medium-sized enterprises 
and individual employees 
covering the full spectrum 
of legal issues.


