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Welcome to Anderson Lloyd’s winter edition of 
the Employment Newsletter.  The amendments 
to the Employment Relations Act are now in 
place and only time will tell how they impact on 
workplaces.  The same is the case with Domestic 
Violence leave.
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We are also keeping our eye on: 

• The Privacy Bill. A revamp of NZ’s privacy 
laws. It is awaiting its Second Reading, having 
the (detailed) Select Committee report 
released on 13 March 2019. 

• The review / discussion paper proposing 
amendments to the Protected Disclosures Act 
(NZ’s whistleblowing legislation). 

• The review of the Holidays Act. To (hopefully) 
make it easier for employers to understand 
and comply with holiday pay requirements.  

• Fair Pay Agreements which would set 
minimum working conditions and wage rates 
across specific sectors or occupations.         

The Employment Relations (Triangular 
Employment) Amendment Bill is 
awaiting its Third Reading in Parliament 
having gone to the Committee of 
the Whole House on 22 May 2019. 
Undoubtedly, with coalition and Green 
Party support, it will pass into law this 
year. The Bill gives additional rights to 
workers employed by one employer, 
but working under the control of 
a second ‘employer’ (a triangular 
employment relationship – typically 
under a labour-hire agreement). 
Those rights include the ability to 
raise a personal grievance against a 
‘controlling third party’.  

The Equal Pay Amendment Bill is 
awaiting its Second Reading in 
Parliament. The Education and 
Workforce Select Committee issued 

its report on 13 May 2019. The Select 
Committee made a number of 
recommended amendments to the 
Bill. The Bill attempts to set a ‘simple’ 
process for raising and resolving pay 
equity claims (where there is a pay 
equity issue raised in relation to a role 
‘predominantly’ performed by female 
employees. 

There are a small number of changes 
to other employment-related 
legislation through the Regulatory 
Systems (Workforce) Amendment Bill 
(No 2) which on 31 May 2019 had the 
Select Committee report released. 
This Bill is aiming to improve MBIE’s 
regulatory systems, so includes some 
clarification of the Labour Inspector’s 
powers (among other minor 
amendments).   



• Under the Immigration Act 2009, 
employers have an obligation to 
ensure their potential and current 
workers are legally entitled to work in 
New Zealand. 

• Migrants do not need a visa to apply 
for a job, however they cannot start 
working until they have been granted 
an appropriate visa entitling them 
to do the work.  The entitlement to 
work can be confirmed through a 
form-based check, or an online check 
through VisaView. 

• VisaView is an online platform 
provided by Immigration New 
Zealand. Once registered, employers 
can use it to verify that potential and 
current employees hold valid visas 
with conditions allowing them to work 
in the role being offered.  

• When undertaking a form-based 
check, employers should view and 
retain a copy of the conditions of any 
visas (as noted on the visa label on the 
workers’ passport and/or in a letter 
from Immigration New Zealand), and 
of the workers’ photo identification.

By law, only licenced immigration 
advisors, lawyers, and a select few 
other people can give immigration 
advice. Therefore it is important 
employers are careful not to give any 
immigration advice to their current or 
potential migrant workers. Instead they 
should advise the workers to obtain 
independent immigration advice, and 
direct them to the Immigration New 
Zealand website. 

Immigration tips 
for employers

Can your potential 
recruit legally work 
for you?

Refrain from 
providing 
immigration advice

Many businesses benefit 
from recruiting migrant 
workers for those more 
difficult to fill positions.  
But before offering a position 
to a migrant worker it is 
important to check they 
are entitled to work in New 
Zealand, and to keep a record 
of when any visa or work 
permit expires.   
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Penalties for 
allowing a migrant 
to work without the 
necessary visa

• It is an offence for an employer to 
allow a person to work when that 
person is not entitled under the 
Immigration Act 2009 to do so. 

• Knowingly allowing or continuing to 
allow a person to work without the 
necessary visa can lead to a fine of up 
to $50,000.

• Unknowingly allowing a person to 
work without the necessary visa can 
lead to a fine of up to $10,000 if the 
employer did not take reasonable 
steps to ascertain whether the person 
was legally entitled to do the work.

• Therefore it is important to conduct 
appropriate pre-employment checks 
regarding the entitlement to work in 
New Zealand, and to keep track of the 
immigration status of your workers 
including any conditions relating to 
the visa or work permit and the expiry 
date of the entitlement to work. 

• Being convicted of an offence under 
the Immigration Act 2009 may also 
affect your ability to hire migrant 
workers in the future.

What happens 
when a current 
employee is no 
longer entitled to 
be employed in 
their current role?

• If an employer becomes aware that 
a migrant worker does not hold 
the necessary visa to work they 
must immediately end the work 
relationship.  

• The employer will still need to pay 
the worker for the minimum notice 
period as set out in their employment 
agreement or contract. 



Employment News
Edition 3 March 2019

The full Employment Court 
has recently released its 
decision Postal Workers 
Union of Aotearoa Inc v 
New Zealand Post Limited, 
which provides much 
needed guidance on 
availability provisions.  
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Most employers would be surprised 
to find out that their employees may 
be (legally) entitled to refuse to work 
overtime. Even more would be surprised 
to discover that their employees may be 
(legally) entitled to refuse to work any 
hours at all. 

If your business relies on requiring 
employees to work overtime you are more 
likely to be at risk. But for any employer: 
if your employment agreements have not 
recently been updated, you are unlikely to 
be complying with employment law.

What is an availability 
provision? 

The legislation regarding availability 
provisions was introduced under 
amendments to the Employment 
Relations Act 2000 (Act) in 2016 but 
there has been relatively little case 
law development since. The law was 
enacted to prohibit a situation where 
an employee has no guaranteed hours 
of work, but is expected to be available 
to work when called upon to do so. This 
arrangement is colloquially known as a 
“zero hour contract.” However as the NZ 
Post case confirms, that is not the only 
function of the legislation, which also 
prevents employers from requiring their 
staff to work over guaranteed hours of 
work, unless an Availability Provision is 
included in the employment agreement. 

An Availability Provision must provide 
for reasonable compensation to the 
employee for making themselves 
available to work additional hours. 
If compensation is not provided for, 
an employee can refuse to work any 
additional hours (without being subject 
to any adverse consequences). You can 
still have an employment agreement 
without any guaranteed hours. However 
in this situation, you cannot compel an 
employee to work any hours at all. All 
hours would have to be by agreement.

The NZ Post decision 
In the NZ Post case, the clause in the 
collective agreement required delivery 
agents to work “reasonable overtime” in 
excess of their standard hours, provided 
that work was voluntary on days which 
were otherwise non-rostered. 

The union argued this clause was an 
Availability Provision because it required 
delivery agents to make themselves 
available to work in excess of their 
guaranteed hours (on rostered days) 
and that they were therefore entitled 
to compensation. The Union said that 
because the collective agreement was 
silent as to compensation, employees 
were entitled to refuse overtime.

NZ Post first argued that the law relating 
to availability provisions only applied to 
so-called “zero hour” contracts. However 
the Employment Court held that there 
was nothing in the legislation which 
suggested this. 

NZ Post further argued that the delivery 
agents were not on standby, but rather 
simply required to do additional work at 
the end of the day. However the Court 
found that it doesn’t matter whether 
the employee is at home waiting to be 
called in to work or already at work and 
required to stay on past the end of their 
usual working day. In both instances, the 
employee is foregoing opportunities in 
their private life. 

Finally, NZ Post argued that its delivery 
agents were paid by salary. For salaried 
workers, there is an ability under the 
legislation to agree that where there 
is an Availability Provision, the salary 
includes reasonable compensation for 
employees being available. The Court 
did not accept that the delivery agents 
were salaried as this was inconsistent 
with the clear words of the agreement 
which provided for hourly rates. The 
Court further commented that even if 
the workers were salaried, the agreement 
said nothing about compensation, 
nor was there any evidence that 
the money payable to the delivery 
agents incorporated any element of 
compensation for availability. That 
being so, there was no evidence as to 
reasonableness of the amount to be 
attributed to availability. 

Our comments 

Although banishing zero hour contracts 
was the driver for the legislative changes, 
the law that was ultimately put in place 
is much more far-reaching than this. The 
take home message is that if you require 
your staff to be available to work beyond 

their guaranteed hours, compensation 
must be provided, otherwise employees 
are free to refuse to work any additional 
hours or overtime. 

Having your staff on salaries is not 
necessarily the solution. The NZ Post 
case indicates that where there is 
an Availability Provision for salaried 
employees, that provision needs to 
expressly state that the salary includes 
reasonable compensation. You must 
also turn your mind to how much of 
the salary is for compensation. Where 
a salary is fairly close to the minimum 
wage, or when an availability provision 
is introduced for an existing employee 
with no corresponding increase in salary, 
it would be difficult for you to prove 
the salary genuinely incorporated that 
reasonable compensation.

For waged workers, compensation 
for availability most likely needs to 
be a separate payment (or at least a 
separately defined component). There 
is little guidance on what amounts to 
“reasonable compensation”, although 
the legislation does list a number 
of factors to consider, including the 
number of agreed hours in proportion 
to the period of availability required, 
the nature of any restrictions during the 
availability period and the rate of pay. 

If your employment agreements were 
drafted prior to 2016 they will almost 
certainly need revising. 

The wide media coverage of the NZ Post 
decision increases the likelihood that 
employees in some businesses will begin 
to enforce their right to refuse to work.  

James Cowan
Senior Solicitor

Jessica Frame
Senior Solicitor



Policies, procedures 
and the exercise of 
discretion
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The full Employment Court decision of 
Matthews v Bay of Plenty District Health 
Board traverses a number of issues, 
including discretionary gratuities and 
the legal status of policies.

The Law is clear that reference to a 
policy in an employment agreement 
causes the terms of that policy to be 
a binding part of the agreement. It 
is common practice for employers 
to reference separate policies and 
procedures or workplace manuals in 
employment agreements. Clauses 
usually require an employee to be 
familiar with the provisions of any 
relevant policy and procedure and 
to comply with them. Some clauses 
specify that failure to comply with 
relevant policies and procedures may 
result in disciplinary action. Some 
clauses make it clear that the employer 
may, from time to time, amend the 
policies and procedures.

The conventional wisdom is that it is 
preferable to include provisions that are 
likely to change over time within a policy 
or a procedure. The reason for this is that 
the terms of an employment agreement 
cannot be varied without the consent 
of both parties whereas the terms of a 
policy can be amended by the employer 
following good faith consultation with 
the employee.

This Decision however informs the 
application of that conventional wisdom. 

Facts of the Case
Dr Matthews was employed by the Bay 
of Plenty District Health Board (and its 
predecessors) for 26 years. 

Initially Dr Matthews’ employment 
conditions were mainly fixed by the 
Ministry of Health. However some 
were not as they were regulated by 
Statutes and Regulations. The provision 
of a Retiring Gratuity was previously 
governed by Statute. 

Subsequently Dr Matthews’ terms and 
conditions were covered by awards. 
Over the period to which the awards 
applied, bargaining between the parties 
led to an understanding that awards 
would provide minimum conditions of 
employment underpinned by individual 
employment agreements.

The 1991 award contained a retiring 
gratuity with language which was 
identical to that used in the retiring 
gratuity provisions of the earlier awards. 

Dr Matthews later transferred within 
the Area Health Board from Rotorua to 
Tauranga Hospital. This was a part-time 
position which meant he needed to 
maintain a private practice in order to 
work full-time.

In 1993 Dr Matthews signed an individual 
employment agreement which was stated 
to be underpinned by the 1991 award. 
Clause 7 dealt with retirement. It included 
the provision:

“7.3 on retirement the employee 
may receive a gratuity payment 
in accordance with the Board’s 
Gratuity Policy.”

Clause 17 provided that the District 
General Manager and the employee 
“acknowledged the relationship between 
the employment agreement and the 
New Zealand Area Health Boards’ Senior 
Medical Officers’ Award”. It also recorded 
that the agreement “constituted the full 
and entire agreement and could not be 
varied unless in writing.”

In 1993 a series of Statutes reconfigured 
the health sector. The health sector 
moved to a more commercial model 
which resulted in significant variation to 
employment conditions for employees. 
Less emphasis was placed on the 
terms defined in the Awards and more 
emphasis on the individual employment 
agreements.

Dr Matthews signed various documents 
including the Western Bay Health 
Employment Partnership Package. This 
contained no reference to a retiring 
gratuity. He did not sign a standard 
individual agreement because his 
individual agreement continued to apply. 
That document contained no provision 
for retiring gratuities. 

The Western Bay Health Limited (which 
included the Tauranga Hospital) did 
not have a written policy on retiring 
gratuities. However the Chief Executive 
developed a practice as to how they 
would be dealt with. That practice 
included payment, but only on an ex-
gratia and fully discretionary basis, as 
determined on a case-by-case basis. 

In subsequent years multi-employer 
collective agreements were entered 
into. These continued the application 
of pre-existing individual employment 

agreements. The gratuity provision 
stated that current grand-parented 
entitlements would continue to apply or 
would be grand-parented to employees.

In 2013 Dr Matthews gave notice of his 
retirement from the Bay of Plenty DHB. At 
the same time he requested a copy of the 
DHB’s gratuity policy. At that time the DHB 
had two relevant policies. Dr Matthews 
was provided with the ex-gratia payment 
gratuity policy and applied outlining his 
work record. The DHB confirmed that 
an ex-gratia payment of $2,000 would 
be paid in recognition of Dr Matthews’ 
service.

Which Retiring  
Gratuity applied?
The DHB argued that ‘the Board’s 
Gratuity Policy’ was that which would 
apply at the date of termination. Dr 
Matthews argued that the Policy of 
the Board, as referred to in clause 7.3, 
was that which applied on 1 January 
1993. The Court resolved the issue by 
considering the background knowledge 
“which could reasonably be regarded as 
having been available to the parties in 
the situation they were in during the time 
of the contract “.

The Court found that there was no 
evidence to suggest that the Board had 
adopted a different policy before Dr 
Matthews entered into his employment 
agreement with the DHB on 1 January 
1993. In particular, there was no evidence 
to indicate that the practice adopted by 
the Chief Executive, regarding gratuity 
payments, had been promulgated by the 
DHB or that it could in some other way 
be regarded as constituting the DHB’s 
policy. The Court found that that ‘Board’s 
Policy’ as referred to in clause 7.3 was 
a long-standing arrangement by which 
the Board had been bound. There was 
no alteration of policy until well after Dr 
Matthews entered into his employment 
agreement. The Chief Executive did not 
introduce a policy to make ex-gratia 
payments until 1995. This strongly 
suggested that the DHB had not adopted 
a policy to replace the 1991 Award prior 
to 1993 when Dr Matthews signed his 
employment agreement. 



Our self-governing school system 
provides an exciting opportunity for 
parents and community members to be 
actively involved with the education of 
their children, but the role of Trustee can 
at times be quite demanding. In order 
to function effectively Boards require 
strong leadership from an informed 
Chair, a willingness to take advice from 
specialist advisors such as NZSTA, and a 
commitment to engaging constructively 
with the principal who is responsible for 
the school’s day to day management.
In addition to its key responsibility for 
the students’ educational achievement 
Boards of Trustees must comply with 
a wide range of statutory obligations, 
including health and safety, privacy, and 
human rights. The Board is the employer 
of all staff and it has a statutory duty to 
be a “good employer.” Teaching staff 
including the principal are required to 
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Elections for school 
Boards of Trustees were 
held recently, with new 
Boards taking office 
from 14 June.  

John Farrow 
Partner

Employment News
Edition 4 June 2019

.8

The employment agreement provided 
that no modification, variation or waiver 
could be effective or binding on either 
party, unless in writing and signed by 
both parties. There was no evidence 
that Dr Matthews expressly agreed to a 
variation of clause 7.3.

Crucially, the Court found that the 
underpinning agreement which replaced 
the 1991 Award did not affect the position 
as to Dr Matthews’ retiring gratuity 
provisions since the effect of clause 7.3 
was to enshrine the 1991 Award as the 
applicable gratuity provision. The retiring 
gratuity provisions of the Dr Matthews’ 
employment agreement accordingly 
continued.

Was the retirement gratuity 
discretionary?
The relevant provision read:

“The General Manager may pay a 
retiring gratuity to staff retiring from 
the Board who have had no less than 
ten years’ service with the employing 
Board, with that Board and one or 
more other Boards and with one or 
more of the following services: the 
Public Service, the Post Office, New 
Zealand Railways or any University in 
New Zealand.”

The DHB argued that the word “may” 
meant the power bestowed by the 
clause was fully discretionary. The clause 
considered by the Court in NZ Nurses’ 
Organisation v Waikato District Health 
Board was similarly worded. In that 
case, the scope of any discretion was 
not before the Court however here the 
discretionary language was squarely 
before the Court. 

The Supreme Court in B v Waitemata 
District Health Board found that the 
word “may” is usually permissive or 
empowering. However in some situations, 
read in context, “may” means “must”. The 
Supreme Court referenced the Australian 
decision of Finance Facilities Pty Limited 
v The Commissioner of Taxation of the 
Commonwealth of Australia. In that 
decision Windeyer J stated:

“Used of a person having an official 
position, it is a word of permission, 
an authority to do something which 
otherwise he could not lawfully do.”

In the present case, the Court found 
that the use of the word “may” did not 
bestow an unfettered discretion. The 
power was prescribed by the provisions 
which followed in that clause. The 
full clause set out an elaborate set of 
precise provisions as well as carefully 
framed calculation methodology. The 
interpretation of the empowering 
provision in clause 8 is informed by its 
purpose. The focus of the clause related 
to qualifying long-service. 

The Court also stated that the obligation 
to act in good faith applies to the 
exercise of powers such as those found 
in clause 8. The obligation to exercise 
a discretion in good faith was also 
reinforced for common-law purposes in 
the Finance Facilities decision. Ultimately 
the Court found that the DHB erred, not 
through want of good faith but because 
the legal position was not correctly 
understood. 

Did Dr Matthews retire  
or resign?
The DHB argued that Dr Matthews 
resigned as he did not cease professional 
work because he maintained his private 
practice and therefore any policy 
referring to retirement did not apply. 
Dr Matthews argued that the focus was 
on ‘retiring from the Board’ rather than 
‘retiring from the Board’. 

In the NZNO case there was argument 
about the distinction between 
‘retirement’ and ‘resignation’. However 
in the present case, clause 8 of the 
1991 Award dealt with the two different 
concepts in distinct sub-clauses.  

In the case of retirement, the employee 
was entitled to payment. In the case of 
resignation, the employee was entitled to 
half that normal payment. 

In the NZNO case the Court was 
dealing with a departing employee 
who replaced full-time work she had 
formerly undertaken with the Waikato 
District Health Board, with other work. 
In Dr Matthews’ case, it was clear that 
he continued his former private practice 
but did not increase the extent of that 
practice. Clause 8 clearly allowed for 
that particular situation.

Learnings
Ultimately the Court found that the DHB 
had erred by not applying the correct 
policy. The ‘leaving – gratuities payment’ 
policy required the DHB to pay a gratuity 
where allowed for in the employee’s 
employment agreement. The DHB should 
have applied Dr Matthews’ position 
under the provisions of his employment 
agreement and the 1991 Award. 

The facts of Dr Matthews’ case are 
specific to his employment agreement 
and the relevant Award. However, the 
finding of the Court that clauses in Dr 
Matthews’ employment agreement 
enshrined the applicable gratuity 
provision provides food for thought. 
This finding is especially relevant 
when drafting clauses in employment 
agreements which reference policies, 
procedures and the like.

meet specific professional standards, 
and to maintain their professional 
registration with the Teaching Council. 
If a Board has concerns about the 
performance or conduct of any of its 
teaching staff then it may be required 
to report those concerns to the Council; 
a requirement which could affect 
the teacher’s registration and their 
employment well beyond their current 
position. Accordingly, Boards of Trustees 
are held to a very high standard when 
dealing with employment matters, and 
must act in the manner of a fair and 
reasonable employer at all times. 

Having some new Trustees on the Board 
provides an opportunity to check that 
policies, processes, and delegated 
authorities are all up to date. Each 
Trustee needs to understand their 
governance role and responsibilities, 
including that individually they have no 
more power or authority than any other 
parent or community member.  A Trustee 
would not, for example, be entitled 
to participate in an online discussion 
criticising the performance of certain 
teaching staff and then encourage 
other participants to submit a formal 
complaint to the Board. Nor would a 

Trustee be entitled to be involved in 
investigating a formal complaint about 
the principal, when the same Trustee 
(in their capacity as a parent) was the 
author of the complaint. Issues arising 
from such failures to appreciate the 
nature of their role and how to manage 
potential conflicts can cause significant 
and unnecessary disruption to a school 
community and put the school to 
significant cost, as well as affecting the 
employment of the staff. 
Just like any other employer, Boards 
of Trustees are required to act in good 
faith and to follow the agreed policies 
and processes. In employment matters 
Boards should take appropriate specialist 
advice before taking any serious action. 

Fiona McMillan 
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These include:

• drafting and reviewing employment agreements

• collective bargaining

• redundancy

• disciplinary procedures

• representation in mediation and court appearances

• restraints of trade and protection of confidential information

• employment implications of business sales and purchases

• development of employment policies

• compliance advice

• obligations of employers, workplace occupiers and the 
operators of activities

• health and safety plans, guidelines and statutory 
requirements

• health and safety investigations and prosecutions

We have represented clients in hundreds of accident 
investigations, and in prosecutions for serious harm incidents, 
often involving fatalities, across a range of industry sectors, 
including construction, agriculture, adventure tourism and 
mining. Our specialist lawyers appear in the Courts at all levels 
and have been involved in some of New Zealand’s leading 
health and safety cases.

Anderson Lloyd has 
nationally recognised 
expertise in all areas of 
employment and health 
and safety law. We act for 
large employers, small and 
medium-sized enterprises 
and individual employees 
covering the full spectrum 
of legal issues.


