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Welcome to Anderson Lloyd’s Christmas Employment 
Newsletter. It’s been a busy year with the amendments 
to the Employment Relations Act coming into effect in 
May and the Government signalling many more changes 
to come, including Triangular Employment Personal 
Grievances, Fair Pay Agreements and Holidays Act review.

EmploymentNews
Building business confidence through Employment Law insight

John Farrow 
Partner

The Fair Pay Agreement Working Group, 
led by former Prime Minister, Jim Bolger, 
provided its report to the Government on 
31 January 2019.  Consultation has been 
ongoing but we don’t have anything new 
to report at this time.  

The Holidays Act review has been 
delayed. An interim report was issued by 
the Task Force in December 2018. The 
final report was due in September 2019 
but has yet to materialise. The current 
legislation has proven extraordinarily 

problematic. Unfortunately that will 
continue to be the case until new 
legislation is enacted. Malcolm’s 
question / answer article highlights a 
number of the questions we advise on 
in relation to the Holidays Act and the 
Christmas / New Year break.  

Anderson Lloyd’s Employment Team 
wishes you and your families a well-
deserved break and, hopefully, some 
stellar summer weather. Happy reading 
and merry Christmas.
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In the recent decision Labour 
Inspector v Parihar [2019] 
NZEmpC 145 the Employment 
Court imposed significant 
penalties on liquor store 
owners who breached 
the minimum entitlement 
provisions contained in the 
Minimum Wage Act 1983 and 
Holidays Act 2003.

Employment Court 
clamps down on 
breaches of minimum 
entitlements 

Proceedings were commenced by the Labour Inspectorate 
against the Defendants, Mr. and Mrs. Parihar, the owners 
and operators of two liquor stores in Hamilton (Super 
Liquor Flagstaff and Super Liquor Hillcrest) (the Stores). 

The Stores operated with a mix of the Defendants’ family 
members and migrant workers from India. The proceedings 
concern six of those migrant workers (the Employees). 

The Defendants failed to maintain timesheets, rosters, wage 
requests or holiday and leave records with respect to the 
Employees. 

Significant breaches of the Employees’ minimum rights 
occurred over a six year period.1 Despite having signed 
individual employment agreements recording hourly rates 
of up to $20 per hour, some of the Employees were paid as 
little as $8 per hour. In addition, the Employees were not 
paid for holidays or sick leave, or paid time and a half for 
working on public holidays. 

In total, the Defendants failed to pay minimum wages of 
$169,936.71. In addition, the Employees were not paid 
entitlements under the Holidays Act 2003, amounting to a 
further $80,533.34. 

Following a thorough investigation by the Labour 
Inspectorate the Defendants conceded they were in breach 
of their obligations and agreed to repay all outstanding 
amounts to the Employees. 

Irrespective of this admission, the Employment Court was 
asked to consider whether penalties should be ordered 
against the Defendants as a result of their conduct pursuant 
to Parts 9 and 9A of the Employment Relations Act 2000, 
and section 75 of the holidays Act 2003.  

Employment Court findings
Judge Perkins found that the employees were “subject 
to considerable abuse at the hands of the Defendants” 
and that the inference must be drawn that the breaches 
were intentional. Judge Perkins criticised the actions of 
the Defendants in taking advantage of vulnerable migrant 
workers for their own financial gain, and labelled their 
conduct “inexplicable and heinous.” 

It was found that Mr Parihar was aware of the required 
standards and that he required the Employees to sign 
documents (such as Individual Employment Agreements)  
“as a subterfuge for covering up the true position.” 

Judge Perkins found that the abuse suffered by the 
Employees, including the loss of sick leave entitlements, 
stress of working long hours and financial pressures meant 
that the loss and damage they each suffered was substantial. 

Assessment of penalties 
The Employment Court first considered whether penalties 
could be awarded against each Defendant separately. 
Judge Perkins found that while the Defendants operated in 
partnership, they were two separate legal entitles and were 
therefore liable to separate penalties, as individuals. 

The Defendants argued that their culpability was mitigated 
through their co-operation with the Labour Inspectorate, 
their admission of the breaches and their actions in paying 
all arrears to the Employees. 

Judge Perkins rejected the suggestion that the Employees 
could have left their employment with the Defendants at any 
stage, given that the Employees were tied to their employment 
by the pressure of immigration policies. 

It was also advanced that Mrs Parihar was not directly involved 
with the breaches, which should be taken into account in the 
calculation of any penalty ordered against her.  

Judge Perkins ultimately determined that: 

 • this is a decision where deterrence is an important factor 
for the Court to communicate, and it needed to be 
emphasised that such behavior will lead to substantial 
financial consequences for offending employers;

 • the Court has an ultimate discretion to ensure that 
the final penalty imposed is in proportion to the 
circumstances existing in each case;

 • the person primarily responsible for the breaches was Mr 
Parihar; 

 • mitigating factors (including the admission of the 
breaches) justified a discount of 30%; 

 • a further discount was required, taking into account the 
ultimate factor of proportionality;

 • penalties of $180,000 were ordered against Mr Parihar 
(both ordinary and pecuniary); 

 • penalties of $20,000 were awarded against Mrs Parihar; 
and 

 • two of the employees are each to receive $20,000 
from the penalties recovered and the remaining four 
employers were each to recover $10,000. 

1 We note that some of the offending in question occurred prior to 1 
April 2016 when Part 9A of the Employment Relations Act 2000 was 
introduced. 

Anna Davidson  
Associate
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Employees’ expectation of privacy 
There is generally only a limited expectation of privacy in a 
workplace. Employees somewhat give-up their expectation 
of privacy by being at work—the employer’s interests in 
operating their business are greater. 

Employers are usually free to monitor employees for 
a multitude of reasons ranging from productivity and 
performance, health and safety, through to loss prevention 
and investigations.  

A recent High Court decision of Henderson v Walker 
grappled with what expectation of privacy an individual has 
in connection with private material stored on a company-
owned laptop. Company policy was that laptops could not 
be used for personal activities. The company owned the 
laptop and the data stored on it. 

The High Court held that Mr Henderson had a reasonable 
expectation of privacy in connection with private material 
stored on the company laptop. The Court noted that non-
compliance with company policy might mean Mr Henderson 
was at greater risk of others seeing his private documents, 
but even breaching the policy did not mean that the 
information lost the quality of confidence. 

Best practice
For employers to comply with privacy law when monitoring 
or otherwise surveilling employees our advice is to have a 
policy (or policies) in place. The policy should address both 
the how and the why. One aspect of the policy is to set out 
that the employer may use surveillance, and that it may be 
covert or overt. An employer’s policy should also address 
email monitoring, use of computer systems, and ownership 
of data stored on the employer’s systems. 

Employee surveillance, 
privacy, and the duty  
of good faith.

Employee surveillance and 
monitoring is not a new 
phenomenon. Neither are a 
person’s rights in the area 
of Privacy law. It will also 
be patently obvious to most 
that those two concepts do 
not sit easily with each other.  

James Cowan
Senior Solicitor

Our tips for employers: 

(a) Your collection and method must not be unlawful.

(b) Do not assume you have a right to access all 
information – even if your policy says so. 

(c) Take care with surreptitious audio recording – it 
can be a crime to intentionally intercept private 
communication. 

(d) A party is usually permitted by law to record a 
conversation they are themselves a party to. This 
could, however, still breach the principles of fair 
dealing.   

(e) In all of this: consider what a fair and reasonable 
employer could do. Is this type of monitoring in 
good faith? Is it fair to do this? 

Look before 
you leap.
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Sleeping on the job
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The issue of proper payment for staff 
who sleep over is complex.  
A number of recent decisions from 
the Employment Relations Authority 
and Court have addressed the 
circumstances of matrons in boarding 
houses and house masters at schools.

The most recent Employment Relations Authority 
decision relates to Nelson College. This involved Ms 
Lukitau-Ngaamo, who was appointed House Master of 
the Hostel in 2017.

The facts
Ms Lukitau-Ngaamo and her family lived in a separate apartment 
in the same building as the boarders. She claimed she should 
be paid for all the hours she worked on-call in the Boarding 
House. These were approximately nine hours per night.

The College claimed it had agreed to pay her for any  
time-sheeted hours actually worked monitoring, caring for, 
or supervising boys between 10.30pm and 7am on nights 
she was in residence. However she did not claim any time-
sheeted hours.

The position description made it clear that the position was 
a ‘live-in’ position. The rent for the house master residence 
was $375 per week which was paid by the school.

Despite the Employment Agreement suggesting that Ms 
Lukitau-Ngaamo would record any monitoring, supervision 
of, or care for the boys between 10.30pm and 7am, no time-
sheets were ever provided to her; she did not record her 
time and no-one asked her to provide time-sheets.

Ms Lukitau-Ngaamo realised that she had not been paid 
for any work she had undertaken at nights and claimed 
for this. The College maintained that she should have 
filled in time-sheets and should only be paid for any hours 
she was actively working through caring for, monitoring 
or supervising boys during the night hours. The College 
claimed that she was well remunerated and pointed to the 
free family accommodation she received as well as non-
contact hours during the school day.

Legal principles
The factors that the Court considers in cases such as this are:

• the constraints placed on the employee’s freedom.

• the nature and extent of the responsibilities placed on 
the employee;

• the benefit to the employer of having the employee 
perform the role.

The Ruling
The Authority found that Ms Lukitau-Ngaamo was required to 
live on-site and that she was solely responsible between the 
hours of 10.30pm and 7am. During those hours she had to 
remain available for texts, telephone call or someone ringing 
her doorbell. Sometimes parents would call her if they were 
worried about contact they had with their son.

These constraints included having to be home during 
evening hours, not being able to drink more than one 
alcoholic beverage and restrictions on her social life. Ms 
Lukitau-Ngaamo’s family also had to be considerate so 
that they did not disturb the boys. Ms Lukitau-Ngaamo had 
to pay particular care when her three year old child was 
outside as there was no safe and fenced outdoor play area. 
She could not enjoy uninterrupted sleep every night. She 
regularly checked out any unusual noise after lights-out and 
responded to any call, knock or text.

The Authority found that these were significant restrictions 
which benefited the College. Put bluntly, the College could 
not have run the Boarding Houses without a responsible 
adult living on-site overnight. 

The Authority found that Ms Lukitau-Ngaamo must be 
regarded as having been at work overnight on all the nights 
during term time that she was present living in the Boarding 
House. She was entitled to receive a minimum wage for 
each hour worked. The Authority left it for the parties to 
agree whether the value of accommodation rental should be 
deducted from the weekly amount of minimum wage owed. 

The Authority referred to the leading case of The Board of 
Trustees of Woodford House. That case involved Matrons 
of Boarding Houses who also lived at the Boarding House 
at nights and were responsible for the safety, security and 
well-being of the pupils staying and sleeping there. The 
restrictions on those Matrons was more significant than in 
the Nelson College case. They were prohibited from having 
any visitors at night, could not consume any alcohol or 
smoke tobacco. There were also restrictions on internet use 
and an expectation that they conduct themselves so quietly 
that the boarders would not be disturbed by voices, radio, 
television or even the flushing of toilets. 

The Matrons’ rest and sleep was significantly disrupted 
as they needed to be constantly available to deal with 
unpredictable events. 

In that case the Court found that, despite being able to 
sleep lightly for parts of the sleepovers, the Matrons were 
working during those times due to them being responsible 
for students in the Hostel. 

Having found that the Matrons were working during the 
sleepovers, the Court turned its mind to compliance with 
the Minimum Wage Act. Woodford House argued that as 
they were salaried employees, the proper analysis was 
whether their salary, when divided by the number hours, 
met the minimum requirement. This approach is known as 
“averaging” and was first dealt with in the Court of Appeal 
judgment of Idea Services. However, that case involved an 
employee paid by hourly rate. 

The Court in Woodford House found that the averaging 
approach was not available because the salary was 
expressed as payment for a 40 hour working week. 
Therefore, any sleepover hours worked in excess of the 
40 hours must be paid at the hourly rate specified in 
the Minimum Wage Order. The Matrons were paid a flat 
rate for sleeping over. This payment could be deducted 
before calculating the rate to be paid for each hour of the 
sleepover.

The Learnings
While these cases dealt with whether or not sleeping over 
amounted to work, the issue is much wider. For example, 
workers who are rostered to be available for call-outs may 
also claim that they should be paid for each hour they are 
rostered. The practice is often to pay an on-call allowance 
and, in addition, an enhanced payment if the worker is 
actually called out. 

However in certain situations, if the restrictions placed on 
the worker are sufficient, it may be that they are found to be 
working. For example, prohibitions on consuming alcohol 
and requirements to be close to the work locations are 
constraints placed on the employee’s freedom. The one 
crucial difference in the sleepover cases is the requirement 
to be present at the workplace. 

It is quite possible that a combination of restrictions on an 
employee, without the requirement to be present at the 
workplace, could still mean that the employee is working 
during the call-out period. Each situation requires a careful 
analysis.

John Farrow 
Partner
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What is an annual close-down? 

Basically, a close-down is a period where businesses can 
close (either in whole or part) for a set period of time. Most 
often the closedown period includes the Christmas and New 
Year period and will usually be for at least two weeks.

Can all employers close-down?
Yes, provided the annual close down has become a tradition 
(custom and practice) or it is provided for in an employment 
agreement.

What do I need to do in order to  
close-down?

Aside from having the legal right to do so, you must give 
employees at least 14 days’ notice.

With Christmas and the summer (hopefully) 
holidays fast approaching many businesses will 
be gearing up or down depending on where they 
are based.  Traditionally, in the larger centres a 
number of employers customarily have an “annual 
closedown”, over the Christmas break. As kiwis 
we often migrate towards warmer climes for a 
well-deserved summer break.  However, in the 
holiday resorts it is often the complete opposite; 
it is ‘all hands on deck’ to cope with the influx of 
holidaymakers.  

Can I operate more than one  
close-down?

No, you can only have one close-down in any one year. 
So, you cannot close at Christmas and then again over the 
Easter break.

Can an employee refuse to take their 
annual leave over a close down?

Some employees feel aggrieved at being forced to take 
annual leave at times when they would prefer not to, but if it is 
provided for in an agreement or is custom and practice then 
an employer can direct an employee to take annual leave.

What is an employee entitled to be 
paid during a close-down?

This if often a question that employers grapple with the 
most. The answer depends on the nature of the employment 
and whether the employee is permanent, part-time or 
casual, whether the employee has worked for more than 12 
months and if there is sufficient annual leave available. It also 
depends on whether the public holidays that fall during the 
close down period would normally be working days for the 
employees. Each situation is different and there is no one size 
fits all approach. If in doubt please seek our advice. 

If an employee does not have sufficient leave, then they may 
have to take part of the period as paid leave (8% of their 
total gross earnings) and the other part as unpaid leave. 
An employer and an employee can also negotiate for the 
employee to take annual leave in advance if they don’t have 
an entitlement or haven’t built up enough leave, but there is 
no obligation on the employer to do so.  

For permanent employees who work a 5 day week, Monday 
to Friday, then all days during the close-down period this 
year will be days that they entitled to be paid for. That is 
because the public holidays fall on a Wednesday (Christmas 
Day and 1 January) and a Thursday (Boxing Day and 2 
January). 

For part-time employee who work, for example, Friday to 
Mondays, then they will not have any entitlement to the 
public holidays because those days fall on days that would 
not otherwise be a working day for them. 

Casual employees’ entitlements are even more complex. To 
determine if an entitlement to a public holiday exists that 
will involve an analysis of the casual employee’s pattern of 
work. If a casual employee regularly works a Wednesday 
then they can reasonably expect to be paid for Christmas 
and New Year’s Day. If the work is more sporadic then there 
may still be an opportunity to receive payment for a public 
holiday if the employee’s pattern of work establishes that 
they regularly work one of those days. For example, if a 
casual employee worked 3 out of the past 4 Wednesdays 
leading up to Christmas then that may well be sufficient. 
There are other factors that need to be taken into account to 
determine a casual employee’s entitlements so it always best 
to seek advice.

What happens if the employee is sick 
or suffers a bereavement during the 
close-down?

If the day on which the employee is sick, or suffers a 
bereavement, is a day that the employee would otherwise 
have been working (but for the annual closedown) then they 
are entitled to be paid sick or bereavement leave rather than 
using up their annual leave. 

This is contrasted with the situation where an employee is on 
annual leave outside a close-down period and becomes sick. 
In those circumstances there is no mandatory obligation on 
the employer to allow the employee sick leave, although a 
fair and reasonable employer acting in good faith might grant 
sick leave subject to satisfactory evidence being provided.

Can an employer grant some 
employees annual leave over the 
Christmas / New Year period,  
but not others?

Yes, an employer is not required to grant time off to every 
employee who wants annual leave. Employers need to be 
able to resource and operate their business as they see fit.

Holidays and 
annual close 
downs – 
what you  
need to know

Can an employer go back on their 
decision to grant annual leave?

Sometimes employers have a change of heart, which 
happens when they realise that they haven’t got enough staff 
available to cover a busy period or something unexpected 
happens. Once annual leave has been approved it cannot 
be unilaterally withdrawn. Employees may have made plans 
for their period of annual leave. So, if an employer wants to 
withdraw that leave then they can only do so in good faith 
and after having discussed and reached agreement with 
the employee. An employee is entitled to decline and an 
employer may then need to find other ways to incentivise 
an employee to delay their annual leave. For that reason 
employers should be very careful about making sure they 
have sufficient staff on deck to cover any busy period.

My employee has resigned and 
their last day is Christmas Eve, 24 
December? Do I still have to pay 
them for the Christmas and New Year 
public holidays?

That depends on whether or not the employee has accrued, 
but untaken annual leave. If the employee’s annual leave 
entitlement, when added to their last day of employment, takes 
them through Christmas Day, Boxing Day and into the New Year 
then the employee will also be entitled to be paid for the four 
public holidays if they were otherwise working days. 

An employee wants to cash-up some 
of their annual leave so they can 
really enjoy themselves over the 
Christmas / New Year period.  
What are the obligations?

An employee can only request, in writing, for one of their 
annual leave weeks to be ‘cashed-up. If an employer pays 
out more than one week’s annual leave then the employee’s 
entitlement remains, which means the employee will 
receives more ‘annual leave’ than they are entitled to. For 
example, if an employee has four weeks’ annual leave then 
they are only entitled to cash-up one of those weeks. If the 
employer allows them to cash-up two weeks then they will 
still have three weeks annual leave remaining but would have 
also received the equivalent payment for two weeks, giving 
them a total ‘entitlement’ to five weeks.

Q:

Q:

Q:
Q:

Q:

Q:

Q:

Q:

Q:

Q:

Q:

Malcolm Couling
Senior Associate
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The Employment Court 
readdresses the principles 
for awarding compensation 
and emphasises the effect 
that an employee’s actions 
can have in reducing 
compensation awards.

Compensation & 
contribution– the case 
of Zhang v Telco Asset 
Management [2019] 
NZEmpC 151

In the recent decision Zhang v Telco Asset Management 
the Employment Court considered a non-de novo challenge 
of the earlier Employment Relations Authority (Authority) 
decision.

Challenges to Authority decisions can be heard by the 
Employment Court on two bases: de novo or non-de novo 
hearings. A de novo hearing challenges the whole  
Authority decision, whereas a non-de novo hearing 
challenges only parts of a determination, such as particular 
errors of law or fact. 

Background
Mr Zhang was employed as an assistant accountant at 
Telco Asset Management Limited (Telco). In early 2017 
Telco undertook what was ultimately found to be a flawed 
restructure process, resulting in the disestablishment of the 
assistant account position and redundancy for Mr Zhang. 

Mr Zhang raised a personal grievance in respect of the 
restructure, which ultimately led to an Authority hearing. 

The Authority considered that the restructure process Telco 
implemented was substantively and procedurally unjustified 
due to the following:

• the substantive grounds Telco used to justify the 
disestablishment of Mr Zhang’s role were not sufficiently 
established, resulting in an unjustified dismissal; and

• Telco did not utilise a transparent selection process for 
redundancy, as Mr Zhang was the only employee affected 
by the proposed restructure, resulting in an unjustified 
disadvantage. 

Mr Zhang was dissatisfied with the extent of remedies that 
the Authority awarded, and challenged the following key 
elements of the Authority’s decision at the Employment Court:

a) lost wages;

b) compensation for humiliation, loss of dignity and injury to 
feelings; and

c) contributory conduct.

Lost wages
Mr Zhang sought six months of lost wages due to his failure 
to secure alternative employment.

Under the Employment Relations Act 2000 (the Act) 
employees that have lost remuneration as a result of a 
personal grievance may seek up to three months’ lost 
wages.1 However, the Authority does have the discretion to 
award a higher sum if it is appropriate.2 

The Authority and the Employment Court considered it was 
unlikely that Mr Zhang’s employment with Telco would have 
lasted longer than three months, due to a breakdown of the 
employment relationship. Accordingly, an award of three 
months’ lost wages was made. 

Compensation for humiliation, loss of 
dignity and injury to feelings
Under section 123(c)(i) of the Act employees may seek 
compensation for humiliation, loss of dignity, and injury to 
feelings caused by the personal grievance.

Mr Zhang sought $40,000 compensation at both the 
Authority and the Employment Court. The Authority 
awarded $10,000 in recognition of the humiliation and 
embarrassment that Mr Zhang experienced as a result of his 
redundancy. 

When addressing what the correct award of compensation 
should be, the Employment Court considered the key 
question was the extent to which Mr Zhang suffered hurt 
and humiliation as a direct result of the substantive and 
procedural flaws identified in the restructure process. 
Any distress caused by other factors cannot be taken into 
account when calculating an award of compensation. 

To determine what an appropriate award of compensation 
should be, the Employment Court considered previous 
personal grievance cases on redundancy, which resulted in 
awards between $20,000 and $25,000. Any award should 
also be in line with the compensation bands set out in 
Richora Group Limited v Cheng: $0 to $10,000 (band 1); 
$10,000 to $40,000 (band 2); and over $40,000 (band 3).3 

The circumstances of Mr Zhang’s case were considered to 
be within band 2, and an award of $22,500 was made. This 
award was considerably higher than the Authority’s previous 
award of $10,000. 

Contributory Conduct
Compensation is reduced if the employee contributed to 
the behaviour that resulted in the situation giving rise to 
the personal grievance.

During the restructure process Mr Zhang accused Telco’s 
Chief Financial Controller, who was also managing the 
restructure process, of serious professional impropriety. 

The Authority considered that, as a result of the 
unsubstantiated accusations, Mr Zhang’s conduct was 
blameworthy and, in part, causative of his dismissal. 
Accordingly, the Authority assessed Mr Zhang’s contribution 
at 50% and reduced the compensation award by half.

The Employment Court partially disagreed, and outlined 
the issue as whether the allegations made by Mr Zhang 
contributed towards the situations that gave rise to either 
personal grievance. 

The Court found that the allegations could not have 
contributed to the disadvantage grievance, given that the 
selection process had already been implemented before 
Mr Zhang made the accusations. The overstated nature 
and unjustified language of the allegations however did 
contribute to the dismissal grievance. 

The Court reduced the 50% contribution imposed by the 
Authority and determined what it considered to be a fair 
reduction of 25%.

Recommendations
This case is a timely reminder for employers undertaking 
a restructure that there are strict obligations to 
meaningfully consult with affected employees, to 
implement a transparent selection method, and to 
engage in good faith throughout the process.

As an employee it is important to know your rights during 
a restructure process, which include being provided with 
all relevant information that the employer relies upon to 
justify the proposed restructure. 

Rachel Pfahlert  
Solicitor

1 Employment Relations Act 2000, s 128(2). 
2 Employment Relations Act 2000, s 128(3).
3 Richora Group Limited v Cheng [2018] NZEmpC 113 at [67].
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Changes to Temporary Work Visas
Currently there are multiple types of temporary work visas 
available. This will be streamlined into one visa. 

The application process for this new temporary work visa 
will have three components – the employer gateway, the job 
gateway, and the worker gateway.

Changes 
afoot for 
temporary 
work visas

The Employer Gateway
All employers who wish to recruit foreign workers will 
need to become accredited. There will be three levels of 
accreditation.

Standard Accreditation
Standard Accreditation will be required for employers 
who will hire between one and five foreign workers in 
the following 12 month period. Standard Accreditation 
is intended to be simple and quick, with employers only 
needing to be a genuinely operating business, have no 
recent history of regulatory non-compliance, and take steps 
to minimise exploitation. 

When an employer first becomes accredited, the 
accreditation will last for 12 months and then will last 2 years 
after every renewal. Gaining Standard Accreditation is likely 
to cost around $600.

High-Volume Accreditation
Where an employer will be employing more than five foreign 
workers in a 12 month period they will need to gain the 
High-Volume Accreditation. To do so they must comply with 
Standard Accreditation requirements, and demonstrate a 
commitment to training and upskilling New Zealanders and 
to improving pay and conditions over time. 

It is not yet clear exactly what employers will need to do 
to demonstrate these commitments, but we expect the 
Government to provide further guidance in due course. 
It is possible a commitment to training may be able to be 
demonstrated by having an intern or graduate programme, 

financially assisting staff to gain further qualifications, or 
creating a training budget. A commitment to improving pay 
and conditions may be demonstrated by ensuring wages are 
increasing in line with industry trends, having a collective 
agreement, or making a commitment to pay the living wage. 

As with Standard Accreditation, when an employer first 
becomes accredited, the accreditation will last for 12 months 
and then will last 2 years after every renewal. Gaining High-
Volume Accreditation is estimated to cost around $800.

Labour Hire Accreditation
Labour hire companies will be required to comply with High-
Volume Accreditation requirements and will also be subject 
to further criteria to gain accreditation.

The Job Gateway
Once an employer is accredited they will need to ensure 
the job they are looking to fill passes the “job check” before 
they can recruit foreign worker for the role. There will be 
three ways for a job to qualify.

High Pay
A role will automatically pass the job check if it pays 200% of 
the median wage. This is currently $50 per hour or $104,000 
per annum based on a 40 hour week.

Sector Agreement
The Government has recognised that some sectors rely 
more heavily on foreign workers. These sectors will be 
invited to negotiate an agreement with the Government to 
ensure roles are filled now and in the future. A role will pass 
the job check if it falls under and complies with the terms of 
a relevant sector agreement. 

Sector agreements will be negotiated two at a time 
beginning in 2020. The sectors include residential care, 
meat processing, dairy, forestry, road freight transport, 
tourism and hospitality. The construction, horticulture 
and viticulture sectors may also be invited to negotiate an 
agreement in the future.

Regionalised Labour Market Test
A Labour Market Test will be required for jobs which pay 
the median wage or under (currently $25 an hour) in all 
locations. This will require the employer to include the pay 
rate when advertising the job and to check with the Ministry 
of Social Development whether they have any clients 
suitable to fill the role. Although exact details are unknown, 
it appears likely that the Labour Market Test for each role will 
last for 6 months and will cost between $500 and $600 per 
role. Where multiple positions need to be filled for each role 
(e.g. you will be recruiting for five checkout operators in a 6 
month period) it is likely only one labour market test will be 
required. 

In Auckland, Christchurch, Wellington, Hamilton and 
Dunedin the salary will need to be advertised with all roles, 
including those paying above the median wage. 

The location of the role, and the corresponding labour supply 
in that location, will impact the length of the visa able to be 
granted. Roles that pay below the median wage will only 
enable a foreign worker to stay in the country for a maximum 
of 36 months before they must observe a 12 month stand-
down period. Roles that pay above median wage will enable 
a visa of up to 3 years duration to be granted, which will be 
renewable without a stand-down period. 

The Worker Gateway
Once the employer has ‘passed through’ the employer and 
job gateways, a foreign worker will then be able to apply 
for a visa in relation to the role. As is currently the case, the 
worker must meet health, character, identity, and skill and 
qualification requirements.

Other Changes 
Other changes include:

• The Australian and New Zealand Standard Classification 
of Occupations (ANZSCO) system will no longer be used 
to assess the skill level of a role. Instead skill level of roles 
will be differentiated by their remuneration (however 
ANZSCO will remain relevant for other types of visas aside 
from temporary work visas).

• Employers will need to pay at least the market rate for 
roles. Details of how this will be assessed have not been 
released.

• The Work to Residence – Talent (Accredited Employer) 
Visa category will be disestablished by 2021. As of 7 
October 2019 the remuneration threshold for this category 
increased to 150% of the New Zealand median income 
(currently $38.25 per hour or $79,560 per annum).

• The ability for lower paid workers to bring their families to 
New Zealand will be reinstated.

When Will All These Changes Occur?
The Government is yet to set any firm dates for 
implementation of most of the above changes, however they 
will be made in stages with the goal of full implementation 
by 2021. It is expected that sufficient time will be given for 
employers to become accredited to avoid backlog and 
minimise disruption to recruitment.

Employers should continue to use the existing processes 
available for hiring foreign workers, but should begin to 
consider how the upcoming changes may impact their 
businesses’ policies and hiring processes.

In October 2019 the Government 
announced extensive changes to 
immigration policy that will affect 
employers looking to recruit foreign 
workers. The changes overhaul the 
temporary work visa system, making 
the process more employer-centric. 

The changes look to better utilise the local labour market, 
make sure foreign workers are available where there are 
local labour shortages, and improve the integration of the 
immigration, education, and welfare systems to ensure the 
health of New Zealand’s labour supply in the future.

It is important to note that these changes only apply to 
temporary work visas, and not to other categories such as 
holiday work visas, partnership-based visas, or residency-
based visas.

Siobhán McArthur 
Solicitor
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These include:

• drafting and reviewing employment agreements

• collective bargaining

• redundancy

• disciplinary procedures

• representation in mediation and court appearances

• restraints of trade and protection of confidential information

• employment implications of business sales and purchases

• development of employment policies

• compliance advice

• obligations of employers, workplace occupiers and the 
operators of activities

• health and safety plans, guidelines and statutory 
requirements

• health and safety investigations and prosecutions

We have represented clients in hundreds of accident 
investigations, and in prosecutions for serious harm incidents, 
often involving fatalities, across a range of industry sectors, 
including construction, agriculture, adventure tourism and 
mining. Our specialist lawyers appear in the Courts at all levels 
and have been involved in some of New Zealand’s leading 
health and safety cases.

Anderson Lloyd has 
nationally recognised 
expertise in all areas of 
employment and health 
and safety law. We act for 
large employers, small and 
medium-sized enterprises 
and individual employees 
covering the full spectrum 
of legal issues.
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