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Welcome to Anderson Lloyd’s first Employment Newsletter 
for 2020.  Unfortunately it comes at a time when the entire 
planet is in a state of uncertainty.  

EmploymentNews
Building business confidence through Employment Law insight

John Farrow 
Partner

There are a myriad of workplace issues 
generated by Coronavirus, world 
Government travel restrictions and 
isolation protocols. In the very early 
days, Malcolm Couling prepared an 
article addressing many of the questions 
our clients had. 

A number of clients will still be dealing 
with leave issues but a number will 
now also be addressing potential 
restructuring, redundancies and 
workplace alternatives. We will continue 
to update you on various issues as they 
develop. Sarah Simmers, one of our 
Commercial Partners, and I presented 
to a number of clients through a joint 
webinar presentation with Polson Higgs.   

We also presented across North, Central 
and South Otago through a webinar 
sponsored by the various branches of 
the Chamber of Commerce. Please refer 

to our website to source this and for 
other presentations that the Team have 
recently given in relation to Coronavirus 
issues including presentations to 
Human Resources New Zealand and the 
Hospitality Industry. 

The Government has launched its Wage 
Subsidy Package and our Team have 
been frantically advising businesses in 
relation to this assistance. Again, the 
Team has presented on these issues to 
North, Central and South Otago through 
the Chamber of Commerce and to HRNZ 
– link above.  

The articles in this Newsletter are 
focussed on the various employment, 
health and safety and immigration issues 
we believe are crucial to the Coronavirus 
situation.

I encourage you to regularly to check 
our website and LinkedIn pages as our 

Employment Team publishes up to date 
advice in relation to the ongoing effects 
of Covid-19 and Government directives, 
initiatives and legislative changes.

The overriding sense that Anderson 
Lloyd’s Employment Team has is that 
employers are absolutely committed to 
preserving their employees’ employment 
and livelihood, even if that is in some 
modified form for a period of time. 
Employers and Unions are working 
together collaboratively to develop 
solutions. At the core of every successful 
business is a beating heart. Now, more 
than ever, employers and employees 
need to live and breathe their mutual 
good faith obligations. 

Read article

See presentations

http://www.al.nz
https://www.linkedin.com/company/anderson-lloyd-lawyers/
https://www.al.nz/coronavirus-key-employment-law-questions/
https://www.al.nz/al-webinars/employment-webinars/
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Public Holidays
Employees are entitled to 11 paid public holidays 
each year provided the public holiday falls on a 
day that they would normally expect to work. For 
any employee who is asked and agrees to work 
on a public holiday, they are entitled to time a half 
(T1.5) and an alternative day’s leave to take later at 
an agreed time.

Let’s look at a number of different public holiday scenarios 
but before we do that, put the lockdown to one side. The 
lockdown, as significant as it is, is largely irrelevant for the 
purposes of determining an employee’s entitlement to 
pay on a public holiday. The key consideration is whether 
or not the employee would have normally worked on the 
day, but for the fact that it was a public holiday. Much like a 
Christmas/ New Year closedown period, an employee is still 
entitled to the paid public holiday even though they may not 
be at work or even working during the lockdown. 

Lockdown – 
public holidays 
and annual leave 
obligations

With the Easter public 
holidays set to fall during the 
current COVID-19 lockdown 
period it is necessary for 
employers and employees to 
understand their obligations 
and rights. In this article our 
specialist employment law 
team examines the issues of 
payments for public holidays 
as well as accruing annual 
leave during the lockdown.

Good Friday, quite obviously, falls on a Friday. There is no 
“mondayisation” like there is for ANZAC day if that days falls 
during the weekend.  If an employee’s work pattern and 
terms and conditions of employment or rosters result in the 
employee regularly working Fridays, but not Mondays, then 
they are entitled to a paid public holiday for Good Friday, but 
not Easter Monday.

The employee is entitled to a payment that is not less 
than their Relevant Daily Pay (RDP) or Average Daily Pay 
(ADP).  RDP means the amount of pay that the employee 
would have received had the employee worked on the day 
concerned and can include overtime, bonus payments and 
the cash value of any board and lodgings. RDP is used where 
the employee’s work pattern is certain and you can easily 
determine the rate. That is the case even if the employee’s 
hours fluctuate each day, so long as they work the same 
hours each day of each week. 

For employees with differing total hours day-to-day and 
week-to-week (wages) then ADP should be applied. ADP is 
the gross earnings for a year divided by the number of whole 
or part-days during which the employee earned those gross 
earnings, including any day on which the employee was on 
a paid holiday or paid leave, but excluding any other day on 
which the employee did not actually work.

What happens if we have negotiated 
a reduction in wages down to 80% in 
accordance with the Wage Subsidy 
Scheme – what does the employee get?

That depends on the employee’s work patterns but if we 
assume the employee would normally work a “traditional” 
Monday to Friday week then RDP will be the new wages, 
divided by 5 days.

What if we are closed and passing on 
just the wage subsidy because we are 
non-essential and our employees  
cannot work?

RDP, for a full time employee receiving just the wage subsidy 
of $585 per week, is $117.

What if I have essential workers who are 
working during the lockdown, but have 
the public holiday off?

Essential workers are likely to be continuing being paid at 
least 100% or their normal wages pre COVID-19, so nothing 
changes; they still receive their full entitlement and RDP will 
likely remain the same.

Q: What if my essential workers are 
regularly working overtime during the 
lockdown and are doing more shifts 
leading up to Good Friday?

Because the employee’s daily pay is varying within the pay 
period when Good Friday falls, ADP is more appropriate and 
fairer to the employee.

And, if they agree to work on  
Good Friday?

Then, ADP plus time and a half, plus an alternative day if 
Good Friday would have otherwise been a regular work day 
but for the lockdown.

What about casual employees?
That really depends on how they are being paid in the first 
place, whether they are true casual employees and what 
days they actually work. It might be a case of averaging their 
hours to determine but is so fact-specific it is difficult to 
provide a general answer.

Q:

Q:

Q:

Q:

Q:
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Annual leave

One of the common questions we have been asked is: 

How does annual leave accrue if 
employees are not working during the 
lockdown, but being paid the wage 
subsidy?

The starting point is that it does not really matter whether 
the employee is being paid just the subsidy; $585, or 80%, 
or their full contractual entitlement to wages. Annual leave 
will continue to accrue as it usually does under the Holidays 
Act 2003: on the basis of continuous employment. An 
employee becomes entitled to annual leave after 12 months’ 
continuous employment. An employer and employee may 
agree on how an employee’s entitlement to 4 weeks’ annual 
holidays is to be met, based on what genuinely constitutes a 
working week for the employee.

The real question is how should  
it be paid?

If the annual leave entitlement has already arisen (they have 
been employed continuously for 12 months) then it is paid 
at the greater of Ordinary Weekly Pay (OWP) or Average 
Weekly Earnings (AWE). OWP is what the employee ordinarily 
receives including regular overtime, commission or regular 
incentive payments. If OWP is difficult to determine then 
AWE is 1/52 of an employee’s gross earnings. Determining 
gross earnings raises yet more permutations. 

For employees who work irregular and different hours week 
to week AWE is usually used.  

If the full time Wage Subsidy of $585 is the new negotiated 
OWP, following consultation and agreement, then annual 
leave will need to calculated and paid based on the AWE. 
That is because the Holidays Act has many hooks and 
nuances and one of those requires the greatest value to be 
paid to the employee. 

In this case the employee’s average weekly earnings spread 
out over the year will be far greater than their current OWP. 
The longer the lockdown continues and the longer the 
employee receives the wage subsidy the closer the two 
values will be, but through until the end of the current wage 
subsidy period it will always be AWE. 

If the employer allows an employee to take annual leave 
in advance, which is usually common practice, then the 
payment analysis will be the same. 

On Monday, 23 March 2020, Prime Minister 
Jacinda Ardern declared a nationwide 
“level four alert” effective from 11.59pm, 25 
March 2020, requiring the shutdown of all 
businesses, with the exception of essential 
services. Thousands of employees will now be 
required to work from home. But during this 
time, who is responsible for their health and 
safety? The employee? Or the employer? 

Working  
from home 
– who is 
responsible? 

Pursuant to the Health and Safety at Work Act 2015 (the 
Act), employers (as persons conducting a business or 
undertaking, also known as “PCBU”) have an obligation to 
employees to ensure, so far as reasonably practicable, the 
health and safety of its employees, while the employees are 
at work for the PCBU. 

Under the Act, this duty owed by PCBU’s extends (so far as is 
reasonably practicable) to:

• providing and maintaining a work environment that is 
without risks to health and safety; and  

• ensuring that the health of workers and the conditions 
at the workplace are monitored for the purpose of 
preventing injury or illness of workers arising from the 
conduct of the business or undertaking.

‘Reasonably practicable’ includes obligations on workers to 
provide adequate facilities for the welfare at work of workers 
in carrying out work and provision of any information, 
training, instruction or supervision that is necessary to 
protect all persons from risks to their health and safety.

‘Workplace’ includes a place where work is being carried 
out and any place where a worker goes or is likely to be 
while at work.

There is therefore little doubt that employers’ health and safety 
obligations extend to employees working from home. 

However, these duties owed by the employer need to be 
balanced with the duties owed by the employee. Specifically, 
under the Act, employees are required to take reasonable care 
for their own health and safety (including by complying with 
all reasonable instructions from the PCBU to allow the PCBU to 
comply with the Act).

Employees should be encouraged to: 

• take regular breaks; 

• follow a regular routine (including setting boundaries 
for the workday);

• ensure they have an appropriately set up work station;

• notify the employer of any equipment that they 
reasonably require, that is not currently available to 
them;

• notify the employer of any challenges or issues 
arising from working from home, such as hazards or 
availability issues (for instance as a result of having 
children at home); and 

• keep in regular contact with their employer/ supervisor.

This is an unprecedented time, and it is critical that 
employees and employers have an open, honest and free 
flowing dialogue to manage health and safety risks and 
expectations. 

Do I have to take my annual leave if I am 
asked to?

No, annual leave is taken by agreement. An employer can 
only require an employee to take annual leave following 
consultation in good faith and after attempting to reach 
agreement. If that fails, even then an employer can only 
lawfully require an employee to take leave after giving the 
employee 14 days’ notice.

If the Employer is receiving a wage subsidy the declaration 
requires an employer not to unlawfully require an employee 
to take annual leave during the period of the subsidy. That 
does not prevent and employee from agreeing to take 
annual leave or an employer lawfully requiring an employee 
to take leave by giving the required notice. However, 
because the value of the annual leave will be less during the 
lockdown period, an employer acting in good faith would 
need to explain to their employee what entitlements they 
can expect if they want to take annual leave during the 
lockdown.

Should I take my annual leave now 
because it has more value than what it 
have in few months?

Probably, because it will be paid at your pre COVID-19 OWP 
and there is likely to be negligible difference. 

Equally, if there is any doubts about the employer’s ability to 
pay long term then now would be a good time. 

However, when we come out of lockdown and when an 
employee’s wages return to normal, annual leave will be paid 
at OWP because that will be greater than AWE so there is no 
real disadvantage in waiting until the end of the lockdown 
and the wages are back to pre COVID-19 levels.

If an employee is on annual leave and a 
public holiday falls within that period 
of leave are they still paid for the public 
holiday?

Yes, provided it was a day that they would otherwise work and 
in accordance with the calculations we have discussed above.

Q:

Q: Q:

Q:

Q:

Malcolm Couling
Senior Associate

Anna Davidson  
Associate
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Privacy issues  
in the workplace 
with Covid-19
In these highly unusual 
circumstances we are all, employee 
and employers, required to 
continue to comply with the usual 
good faith requirements of the 
Employment Relations Act.  The 
calls for calm and common sense 
when dealing with Covid-19 are the 
best way to help us through.

As you will be aware, under the Privacy Act there is a 
general obligation not to use or disclose an employee’s 
personal information unless an exception applies. Covid-19 
is such an exception. If an employee has been diagnosed 
with, or exposed to Covid-19, then that presents a serious 
threat to the safety, well-being and health of any other staff 
member who has contact with the affected employee. In 
addition to the reporting requirements to the Ministry of 
Health, other staff will need to be informed so that they 
can take steps to isolate themselves and monitor their 
own health. Disclosure of an employee’s personal health 
information should be limited to the extent necessary to 
protect and inform staff.  

If an employee is off work for other reasons, including for 
disciplinary matters or if they are suffering stress or anxiety, 
then there is no “serious threat” to other staff and no reason 
to release their personal information. Some communication 
may be necessary, however, so that other employees are not 
unduly alarmed by their colleague’s absence. In that case we 
suggest that other staff are simply informed that the person 
is away from work for personal reasons. Most employers will 
have already set up a system for who staff should notify if 
they have concerns, but it will be important to keep this up 
to date over the next few weeks. 

Now that we are a few days in to the lockdown, it is also a 
good time to remind staff of their duty to protect company 
information. People may be working in their living room or 
garage with other family members about. What steps are 
they taking to keep their work private and confidential? If 
they are checking in with their colleagues on a personal 
level, are they being mindful about how much of their own 
personal information they are disclosing and careful not to 
breach someone else’s privacy?  We suggest you make sure 
staff have access to the company policies and/or arrange 
some brief reminders over the coming weeks, and remain 
communicative and responsive.  

With regard to any Official Information Act requests, the 
Chief Ombudsman, Peter Boshier, has urged agencies 
and people requesting official information to act fairly, 
reasonably and with understanding during the course of 
the COVID-19 emergency. Whether part of an essential 
service or working from home, we are all working in a 
rapidly evolving environment with significant demand on 
resources. If you are subject to an OIA we suggest you 
remain communicative about your ability to meet the usual 
deadlines or access the information sought. The current 
extenuating circumstances will be taken into account in the 
event of any subsequent complaint

What does ‘best efforts to  
pay 80% mean?

The starting point is often overlooked – you should being 
paying 100% of the employee’s normal wages.

Normal Wages = the wages specified in the employee’s 
employment agreement as at 26 March 2020.

But if 100% is not possible then 80% is the desired outcome. 
You must try your absolute hardest to pay 80%.  
(WS+ W = 80%).

So, do I need to do anything to start paying 
my employees 80%?

Yes, you must consult. You must act in good faith, You 
must put a proposal to the employee and try and get their 
agreement. You cannot unilaterally vary any terms and 
conditions including their remuneration.

The granting of a wage subsidy does not override an 
employer’s existing obligations under the Employment 
Relations Act 2000. An employer cannot make any changes 
under any employment agreement, including to rates of pay, 
hours of work and leave entitlement, without the written 
agreement of the relevant employee.

The Government is regularly 
updating and finessing the Wage 
Subsidy Scheme. Here Malcolm 
Couling answers some of the 
questions commonly asked by 
businesses. 

What happens if our business is closed 
and we are not generating any income?

A: The Government has recognised these circumstances in 
the modifications to the subsidy and now you can pass on 
the just he subsidy - $585 for full time employees – someone 
who works more than 20 hours. Or, $350 for part-time 
employees.

I have casual staff members.  
What happens with them?  Can I get a 
subsidy for them?

Yes, provided the causal member of staff would have been 
expected to work during the time you will receive the wage 
subsidy.

What happens if they only work 5 hours 
a week and earn $100?  What happens 
to the balance of the wage subsidy - 
$250.00?

The wage subsidy is designed to keep your employees 
connected to you. If this applies then you can use the 
balance for the wages of other affected staff.

Covid-19 – 
Wage Subsidy 
Q&A

Q:

Q:

Q:

Q:

Q:

Fiona McMillan
Associate, Dunedin
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Malcolm Couling
Senior Associate

My casual employees work variable 
rates? How do I work out whether they 
qualify for the part-time or full time 
subsidy?

You should average their hours out over the last year. If this 
average is 20 hours or more, you can apply for the full-time 
rate, and if it’s under 20 hours the part-time rate.

If they have worked for less than a year, you should average 
the hours worked during their total employment period.

I have an employee who works part-time 
for me and part-time elsewhere. Can I 
get wage subsidy for that employee if 
they are already receiving one?

Yes. As an employee who is employed by two or more 
different businesses, can receive the wage subsidy from 
multiple employers, as long as the usual criteria are met.

I have heard that you can’t require 
people to take annual leave if they are 
getting the wage subsidy. Is that correct?

Yes, you cannot unlawfully compel or require any of the 
employees named in your application to use their leave 
entitlements for the period you receive the subsidy in respect 
of those employees. 

Can I pay annual leave on top of the 
subsidy?

Yes, if that is what the employee wants and ask for. Just be 
careful because annual leave is calculated based on the 
greater of Average Weekly Earnings (AWE) or Ordinary Weekly 
Pay (OWP).  If the employee is in receipt of the subsidy their 
OWP = $585, not their normal pre COVID wages. So, they may 
see a lesser amount than they were expecting.

What happens if I want to make an 
employee redundant? 

The short answer is that if you applied for and received a 
wage subsidy after 5pm Friday 27 March, you can’t make 
anyone redundant for the duration of the subsidy (currently 9 
June 2020).

But I applied before 5pm on 27 March – 
am I still stuck?

In those circumstances your original declaration remains 
and that did not include any requirement or undertaking that 
there would be no redundancies. So, subject to the usual 
good faith obligations you can commence a restructuring 
process. 

Bother, if I had known about the new 
scheme I wouldn’t let an employee go.  
Is there anything I can do?

Yes, you can apply for the Wage Subsidy if you re-employ 
your employees before you apply and if your employees 
were:

• employed by you as of 17 March 2020; and

• you had to let them go because of COVID-19; and

• you did not apply for the COVID-19 Wage Subsidy for the 
employees.

It is expected that employers and employees would operate 
in ‘good faith’ and employers would look to re-hire on at least 
the same terms and conditions.

I already applied for the Wage Subsidy, 
but only for some of my employees. 
Can I make another application for my 
remaining employees?

Yes. You can make an additional application for any of your 
employees whom you haven’t already applied for.

Can I use the wage subsidy I received 
for a named employee to pay other 
outgoings, like rent?

No, when you apply you also declare that you will only 
use the subsidy for the purposes of meeting your named 
employees ordinary wages and salary.

Surely MSD won’t be checking?

The scheme and its success depends on honesty. All 
government agencies will be sharing information and 
there will be a public register and information available 
to employees to confirm receipt of the subsidy. If you are 
caught this will be fraud and the MSD will act accordingly. 

Q:

Q:

Q:

Q:Q:

Q:

Q:

Q:

Q:

In the declaration you have to acknowledge and consent 
to the Ministry of Social Development sharing information 
about you or your business provided with respect to 
your application (both at the time of application, and any 
information provided at a later time) with other agencies 
(including non-government agencies) to the extent 
necessary to make decisions about your application, and 
to audit and review any subsidy that is granted (to you or 
another applicant) and how any subsidy granted is paid to 
employees.

Do I have to tell my employees that I am 
applying?

Yes because it is good faith but as part of the application you 
must have discussed this application with the employees 
named in it and the employee must have consented to a 
number of matters recorded in the declaration:

• the information about them in your application being 
provided to the Ministry of Social Development; and

• you providing the Ministry of Social Development with any 
further information about them required in order for the 
Ministry of Social Development to make decisions about 
your application, and to audit and review any subsidy that 
is granted (to you or to another applicant) and how any 
subsidy granted is paid to employees; and

• you advising the Ministry of Social Development if they 
end their employment relationship with your business at 
a time when you are receiving a subsidy with respect to 
them.

What about sick leave – I see the leave 
payment scheme is gone.

Yes, the Government folded the previous sick leave scheme 
into the wage subsidy scheme to prevent double-dipping. 
From 3pm on Friday March.

So an employee’s entitlement to sick leave should only be 
used if they are sick or caring for a dependent who is sick. 

What do I do about my vulnerable 
employees who are over 70 or 
pre disposed to serious health 
complications?

The Government has announced that they are looking into a 
new policy to provide support to workers in essential services 
where they required to take sick leave. We expect this to 
apply to vulnerable employees. Detail will be announced this 
week. 

Can shareholders apply for the subsidy 
if they work for the business and are paid 
a wage, salary or draw income from the 
work they do for the business?

Yes and the same applies for partnerships.

If my circumstances change what should 
I do?

You must notify the Ministry of Social Development within 5 
working days if anything changes that may affect a business’s 
eligibility or entitlement to the subsidy, including if any of the 
employees named in your application end their employment 
relationship with you.

Is it possible that the business will have 
to repay any part of the subsidy?

Yes, you agree to repay the subsidy or any part of the subsidy 
paid to you if you: 

• fail to meet any of the obligations about how you must use 
the subsidy; or

• were not or stop being eligible for the subsidy or any part 
of the subsidy;

• provide false or misleading information in your application; 
or

• receive insurance such as business interruption insurance 
for any costs covered by the subsidy.

Q:

Q:

Q:

Q:

Q:

Q:

Q:
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The New Zealand government has introduced a wage subsidy 
in an attempt to help protect businesses and employees, 
and to reduce redundancies across the country. However, 
in order to qualify for the subsidy, employers are required to 
make their best efforts to retain staff, and pay employees 80% 
of their normal income. Employers who made application 
for the subsidy before 27 March are able to restructure and 
make staff redundant.  However, we do not consider they 
will be entitled to retain the balance of any monies received 
from the subsidy (i.e. to the extent the subsidy has not 
been paid to the employee, it will need to be repaid to the 
government). For employers who applied for the subsidy after 
27 March, they have signed a declaration preventing them 
from making staff redundant during the 12 week subsidy 
period. Accordingly, this is an opportunity for employers 
and employees to think creatively and agree to alternative 
pragmatic solutions to retain employment and ride out the 
lockdown and the on-going effects of COVID-19.

A nationwide lockdown 
is a new challenge 
for New Zealand, and 
the consequences for 
businesses and employees 
are yet to be determined. 
Many employers may be 
wondering how they will 
manage this period, and 
whether, going forward, 
they can retain full 
employment.

Job security and 
redundancy during a 
pandemic: COVID-19 
considerations

Alternatives to redundancy
The following are a few examples of options that employers 
may want to consider and agree with their employees to 
save costs during the lockdown period, as alternatives to 
redundancy:

• Reduced days and/or hours of work for a period of time: 
i.e., working three days a week or at 60% of normal hours 
for the next twelve weeks.

• Reduced pay during the lockdown period (i.e. 40% 
reduction) and/or a reduction of pay for four weeks 
following the lockdown.

• Utilising a combination of reduced hours and/or pay in 
addition to the government wage subsidy (please see our 
Wage Subsidy article for more information). 

• Employees may agree to reduce their pay to minimum 
wage during this time, however it is important that any 
agreement maintains at least minimum wage payments to 
employees.

• Annual leave: employers may give notice to their 
employees that they must take annual leave under the 
Holidays Act 2003, however this requires consultation 
and an attempt to reach an agreement, as well as 14 days’ 
notice. If the employee agrees to take annual leave then 
annual leave could begin immediately. Otherwise, the 14 
day notice period is required before an employee can be 
required to take annual leave. 

• Employers may also agree to their staff taking annual leave 
in advance.

• An employee may agree to use any outstanding alternative 
leave days, time owed in leave, or unpaid leave. 

• Employees may wish to consider taking voluntary 
redundancy, or those considering retirement may also 
wish to discuss whether that is an option at this time.

If an employer and employee can agree to any of the above 
alternatives, it is important that any variation to a staff 
member’s employment is recorded in writing. While we 
would usually recommend a variation should be signed 
by both parties, given the need for social distancing and 
isolation, agreement via email by both parties should suffice. 

No other option but to restructure?
We understand that, for some employers, an urgent 
reduction in costs through a restructure may be the only way 
for the business to survive a minimum four-week lockdown. 
In those circumstances, it is likely that the restructure will 
need to be carried out urgently and efficiently. 

The restructure process must still be followed, where 
a proposal is put to employees for consideration and a 
consultation period between employers and employees 
follows. In usual circumstances we would recommend 
that a restructure take at least two to three weeks from 
start to finish. However, given the current unprecedented 
circumstances that New Zealand is facing, we consider 
that restructures can be carried out in significantly reduced 
timeframes. 

Restructure proposal 
provided to all affected staff

9am on Day 1

Virtual consultation with 
individual employees 
and their support 
persons

From 9am on Day 3
(Day 2 is to enable 
employees to properly 
consider the proposal and 
take advice if they wish. Any 
less than this time would be 
unlikely to allow sufficient 
time to take advice)

The minimum timeframe we recommend is:

Consideration of 
employee feedback

From 5pm on Day 3
(so long as all consultations 
have been carried out)

Decision on amended 
proposal announced and 
restructure effective

From 9am on Day 4
(so long as all consultations 
have been carried out)

If the restructure proposal is amended as a 
result of employee feedback, we recommend 
the following minimum timetable:

Restructure proposal 
provided to all affected staff

From 9am on Day 1

Virtual consultation with 
individual employees and 
their support persons

From 9am on Day 3

Consideration of employee 
feedback and, if necessary, 
amendments to proposal 
made

From 5pm on Day 3 
(so long as all consultations 
have been carried out)

Amended proposal sent 
to employees and further 
virtual consultation with staff

9am on Day 4

Consideration of 
employee feedback on 
amended proposal

From 5pm on Day 5 
(so long as all consultations 
have been carried out)
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Employees should still be offered the opportunity to bring a 
support person to their consultation meeting, however this 
will need to be arranged either over the phone or through 
video conferencing facilities.

We note that if a business has some employees who are still 
at work on site (because it is an essential service) and other 
employees who are working from home or on sick leave, 
there will likely be an enhanced obligation on the employer 
to ensure that those employees who are not in the workplace 
receive sufficient consultation. This is to ensure that those 
employees not in the workplace are not disadvantaged 
as they will not be privy to any discussion or sharing of 
information in relation to the proposed restructure that is 
occurring in the workplace. 

It is likely that in the circumstances employers will be able 
to justify providing only basic financial information or 
other evidence to support the necessity of the proposed 
restructure. However, access should be provided to relevant 
information wherever possible. 

As far as possible employers need to ensure they are 
complying with employment law, which includes the 
following:

• The need for redundancy must be genuine. An employer 
should not presume it can rely on COVID-19 considerations 
to implement a restructure for ulterior motives.

• A fair and reasonable process must be used to determine 
selection criteria, which must be clearly communicated to 
employees.

• Employers must undertake legitimate consultation with 
employees. Employees’ feedback must be taken into 
account, and employers should consider any suggested 
alternatives to redundancy.

• If your employees are vulnerable employees under the 
Employment Relations Act 2000 further considerations are 
required; please contact us for further advice on this point.

The upfront costs of redundancy to keep in mind

While disestablishing positions and making staff redundant 
may reduce costs in the long term, this comes at a cost to the 
business in the immediate short term. 

Employees are entitled to be paid the notice period set 
out in their individual employment agreement, which is 
usually between two and four weeks’ notice. Senior staff 
members may have longer notice periods (i.e. three months). 
Employers would be obliged to pay their employees their full 
pay for the notice period, or to pay an equivalent amount as 
a lump sum payment in lieu of notice. Employees who are 
made redundant are also entitled to be paid any annual leave 
balances owing. When determining whether a restructure is 
necessary, employers should consider whether their business 
can afford these payments.

Another cost that employers may face is redundancy pay. 
Employers should refer to their employees’ individual 
agreements to consider whether an entitlement to 
redundancy pay exists, and how much pay each employee 
may be entitled to receive.  

Obligation of good faith

It is important that every employer continues to uphold 
their obligations of good faith, and to act as a fair and 
reasonable employer in all of the circumstances. 

While it may seem unsurmountable at this stage, 
once the lockdown ends and there is more economic 
certainty, employers will need their key staff to build 
their businesses back up. Further, any breaches of 
employment law that occur during this time are 
still liable to personal grievances and/or penalties. 
Accordingly, breaches of employment law now may lead 
to significant penalties down the road which will further 
jeopardise the viability of the business moving forward. 
Employers taking the time to thoroughly consider their 
course of action now are putting themselves in the best 
position to not only get through this crisis but to come 
out the other side with a business that is ready to rebuild. 

Sick leave – 
Essential Workers’ 
Leave Scheme

isolate for the duration of the lockdown (and potentially 
longer) to reduce the risk of transmitting the virus to that 
household member.

The Government has announced that guidance is being 
prepared to discuss what it means to be ‘at higher risk’.  
This guidance will be available before the scheme goes live 
on Monday.

Payments will be four-weekly with the option for essential 
businesses to re-apply for those same workers after four-
weeks, or make further applications for additional workers 
who are eligible, at any time, while the scheme remains 
open.

Employers accessing the scheme should pay workers  
at either: 

1. Their usual weekly income before COVID-19, if this is less 
than the relevant rate provided; or

2. A minimum of the full leave rate, if the workers’ usual 
income before COVID-19 exceeds the relevant rate, and 
in that case also make best endeavours to pay at least 80 
percent of the workers’ usual income before COVID-19.

Employees who are on other forms of paid leave will still 
need to be paid at their usual rates.

The Scheme has been estimated by Hon Grant Robertson, 
Minister for Finance, to cost the Government $100 million.  
The scheme is likely to apply to those high-risk workers 
who are 70 plus, immune-compromised or pre-disposed to 
contracting COVID-19 or workers who, themselves, live with 
these at-risk people. The detail will be in the guidance and 
will hopefully provide clarity.

Details of the new sick leave scheme for 
essential workers were announced today 
and the scheme will be available on Monday 
6 April, for a period of at least 8 weeks1. 

The Beehive press release confirms essential workers who 
take leave from work to comply with public health guidance 
will be supported to ensure they continue to receive income. 
A number of essential businesses are still operating, but face 
a significant loss of business. This scheme is for them and 
allows them to pay those workers who need to take leave 
due to COVID-19 Public Health guidance at the same rates 
as the Wage Subsidy Scheme of: $585.80 per week fulltime 
and $350.00 per week for part time workers. 

“We are ensuring that essential workers have the ability to 
take leave, and are not feeling pressured to come to work 
if they are vulnerable, sick or otherwise unable to work. 
The scheme will enable them to self-isolate and continue to 
receive an income in these circumstances” says Minister Iain 
Lees-Galloway.

“The scheme supports those who are unable to work from 
home and need to self-isolate, or are at higher risk of 
becoming sick with COVID-19, or have a higher risk person in 
their bubble”

“Not all workers in essential businesses will be in this 
position, but for those who are, it is a significant problem. For 
some workers this could be for the duration of the lockdown”.

The scheme focuses on three groups of essential 
businesses workers:

1. Workers who are self-isolating in accordance with public 
health guidance because they have contracted the 
virus or have come into contact with someone who has 
contracted the virus (or have a dependent they need to 
care for who is sick or self-isolating);

2. Those deemed at higher risk if they contract COVID-19, in 
accordance with public health guidance and should self-
isolate for the duration of the lockdown (and potentially 
longer);

3. Those who have household members who are deemed 
at higher risk if they contract COVID-19, in accordance 
with public health guidance and, as such, should self-

https://www.beehive.govt.nz/release/essential-work-
ers-leave-scheme-established
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Understanding  
leave entitlements 
during Covid-19

If employees no longer wish to take leave that they have 
been granted, they can negotiate with their employer to 
defer that leave. It will be up to the employer whether they 
agree to that request. The employer will need to consider 
the request however, in good faith, and have genuine 
business reasons for refusing to allow the employee to defer 
the leave request. 

Sick leave, bereavement leave and 
family violence leave 
Employees are entitled to 5 days sick leave (after 6 months 
continuous employment). There is no entitlement during the 
lockdown to sick leave – unless the employee is truly sick (or 
their dependants are sick), as opposed to just self-isolating. 
This means there is no ability for an employee to demand 
sick leave, or for the employer to compel that it be taken, in 
circumstances where the employee is not unwell. That being 
said, you could reach an agreement with your employees to 
take sick leave during this time, but be aware that this means 
they may then have no sick leave down the track if they 
become unwell. 

Last weekend New Zealand very sadly suffered the first 
fatality due to COVID-19. As a reminder, employees are 
entitled to 3 days bereavement leave (after 6 months 
continuous employment) on the death of their spouse or 
partner, parent, child, sibling, grandparent, grandchild or 
spouse or partner’s parent. An employee is further entitled 
to one day of bereavement leave on the death of any other 
person if the employer accepts the employee has suffered a 
bereavement. 

It is also a very sad reality that family violence is likely to 
increase during this time with families self-isolating together. 
Employees are entitled to 10 days paid family violence 
leave (after 6 months continuous employment) where they 
are affected by family violence - that includes where the 
employee is living with a child who is being subjected to 
family violence.

If your employees are on annual leave and become sick, 
suffer a bereavement, or are subject to family violence, they 
must be allowed to take sick leave, bereavement leave or 
family violence leave, rather than using their annual leave. 

Sick leave, bereavement leave and family violence leave are 
all calculated on the basis of relevant daily pay or average 
daily pay. They are payable where the day would otherwise 
be a working day for the employee. 

Malcolm Couling from our team has written an article on the 
upcoming public holidays and annual leave accrual. You can 
read that article here Read more.

Can I make my staff take annual leave or 
alternative days if our business is also 
claiming the wage subsidy?

The guidance from the government on the interaction 
between the wage subsidy scheme and leave is that 
employees cannot be unlawfully required or compelled to 
take their leave. If you are giving the required 14 days’ notice 
under the Holidays Act 2003, it’s not unlawful to require 
employees to take their annual leave or alternative days. In 
our opinion this guidance doesn’t prevent employers from 
lawfully requiring their employees to take leave while still 
claiming the subsidy. 

Under the scheme, employers must make best endeavours 
to pay employees 80% of their normal income (and where 
that’s not possible, the whole of the wage subsidy should 
be passed on.) In our view, employers are meeting their 
requirement to pay at least the subsidy where employees 
are on leave because the employee will be receiving their 
full pay. It is clear that the subsidy must be used for wages 
- a business’s leave costs are wage costs. However, the 
guidance from the government is changing regularly. We will 
update this article if future government guidance changes 
our view on this. 

You should also be mindful of the possible disparity 
created within your workplace where leave is required 
to be used, as some employees may have a large leave 
balance while others won’t have any. There may be 
particular circumstances where an employee is especially 
disadvantaged by having to take their leave during this time. 
We suggest considering individual circumstances on a case 
by case basis

The issue becomes more complicated when an employee 
is still working their full hours but on reduced pay. If the 
employer is seeking to top up their reduced pay to 80% 
by annual leave payments, our view is that this can only 
be done by way of agreement to cash up annual leave. An 
employee is entitled to cash-up up to a week’s annual leave 
in any leave entitlement period. Since the employee is 
working, they cannot also be taking annual leave. Therefore 
the top up will not be payment for annual leave but a cash 
payment for leave.

We also do not think that employers can renege on leave 
which has already been approved and booked for a period 
outside of the lockdown, and instead require that leave to be 
taken during the lockdown. 

Jessica Frame
Senior Solicitor

Covid-19: 
Immigration 
update for 
visa holders

Temporary visa holders whose visa expires on or before 1 
April 2020 but who cannot leave NZ should reapply on line 
for a visa in the usual way. It is likely that an interim visa will 
be issued. 

This extension does not apply to residence visa holders.

Visa holders that are concerned they may not be able to 
comply with the conditions of their visa due to the effects of 
Covid-19 should contact Immigration New Zealand by phone 
or email to discuss their particular circumstances.  

Relaxation of certain visa restrictions 
for supermarket workers
From 25 March 2020 to 25 April 2020 (inclusive) the 
definition of “work” has been amended in a very specific 
way. The result of this temporary amendment means the 
following restrictions will be relaxed for certain visa holders 
who are currently working in supermarkets:

• Work visa holders will be able to work in roles other than 
specified on their visa; and

• Student visa holders will be able to work more than 20 
hours per week.

For these purposes, ‘supermarket’ is defined as a retailer 
selling food and groceries affiliated with Woolworths 
New Zealand Limited, Foodstuffs North Island Limited or 
Foodstuffs South Island Limited.

The New Zealand government recently 
issued an Epidemic Management Notice, 
designed to inform and support some  
visa holders.  

On 24 March 2020 the Prime Minister, together with the 
Minister of Immigration and Minister for Social Development, 
issued an Epidemic Preparedness (Epidemic Management- 
COVID-19) Notice 2020. This Epidemic Preparedness 
Notice enabled the Epidemic Management Notice relating 
to immigration matters to be issued, which states how 
particular sections of the Immigration Act 2009 will 
be invoked to manage the relevant practical effects of 
COVID-19. 

The Epidemic Management Notice will come into effect on 
Thursday 2 April 2020. Under the Notice, people who hold a 
temporary entry class visa that expires between 2 April 2020 
and 9 July 2020 inclusive will automatically have their visa 
extended to 25 September 2020. 

Temporary entry class visas include:

• Work visas;

• Student visas;

• Visitor visas;

• Limited visas; and 

• Interim visas.

Except for the extension, all visa conditions will remain the 
same and must be complied with. 

The extension will occur automatically and visa holders 
should receive email confirmation.
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These include:

• drafting and reviewing employment agreements

• collective bargaining

• redundancy

• disciplinary procedures

• representation in mediation and court appearances

• restraints of trade and protection of confidential information

• employment implications of business sales and purchases

• development of employment policies

• compliance advice

• obligations of employers, workplace occupiers and the 
operators of activities

• health and safety plans, guidelines and statutory 
requirements

• health and safety investigations and prosecutions

We have represented clients in hundreds of accident 
investigations, and in prosecutions for serious harm incidents, 
often involving fatalities, across a range of industry sectors, 
including construction, agriculture, adventure tourism and 
mining. Our specialist lawyers appear in the Courts at all levels 
and have been involved in some of New Zealand’s leading 
health and safety cases.

Anderson Lloyd has 
nationally recognised 
expertise in all areas of 
employment and health 
and safety law. We act for 
large employers, small and 
medium-sized enterprises 
and individual employees 
covering the full spectrum 
of legal issues.
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