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What is clear is that New Zealand needs its primary 
producers more than ever at this time. Our primary sector 
is one of the few industries continuing to work while the 
country is in lockdown providing vital resources for the 
country. We understand that getting up to date information 
is fundamental to our clients’ success in making a key 
contribution to New Zealand’s well-being. Articles in this 
newsletter are focussed on some of the various issues we 
believe are relevant in this new environment we all face.

We are well aware that in recent times our primary producer 
clients were feeling somewhat under attack, particularly 
in the media. The sector was also facing challenges with 
decreasing farm values, grappling with changes to the 
overseas investment regime, bank lending restrictions, and 
many were seriously concerned about the increased costs 
resulting from the Government’s proposals regarding zero 
carbon targets, water management and clean waterways.

In light of COVID-19 the landscape has changed, the banks 
have some relief from the Reserve Bank’s capital proposals 
which means they can potentially offer more support to 
good businesses. This enhanced position is further assisted 
by the Farm Debt Mediation Act which becomes operational 
on 1 July 2020, MPI anticipates the scheme will help present 

a way forward for farm businesses experiencing financial 
difficulties by providing a fair and independent mediation 
process to resolve issues.

The Government has also reconsidered it proposals around 
emissions and clean waterways, shortly before the Zero 
Carbon Act was passed the Government announced that 
agriculture will not be brought into the ETS (for now).

On 19 March 2020, at the start of COVID–19 the Overseas 
Investment Bill (No. 2) 2020 was introduced to Parliament, 
and we understand timing to enact the Bill may be 
accelerated as the Government is looking at how it can 
increase overseas investment screening to protect 
vulnerable industries in the COVID–19 environment.

A number of our clients will still be dealing with 
employment issues as industry labour shortages have 
been exacerbated by COVID-19, however new measures 
have been introduced by Government to support overseas 
workers in rural businesses and their employers.

With the ‘Gypsy Day’ fast approaching, industry 
representatives have been working with Government to 
ensure that it can go ahead as usual on 1 June. MPI has 

recently announced moving will be permitted but with strict 
measures in place to ensure the safe movement of people 
and stock under the different COVID-19 Alert levels.

Despite the challenges presented by COVID-19 there is 
no time like the present when it comes to discussing the 
long term future of farms. The reality of COVID-19 is that it 
has forced many people to address the “what if” scenario 
or situations that no one ever really wants to talk about 
or deal with. Our experience in helping farm owners with 
succession has shown that complex situations can be 
worked through by asking the right questions. Although 
you may not be able to meet physically with your solicitor 
we are available on the phone, on email and by audio 
visual links such as FaceTime, Skype and Zoom. We can 
take instructions, draft documents and send them to 
you for review and signing. Changes to the law have 
been introduced to enable documents to be signed and 
witnessed by audio visual links which means you can still 
create or update and finalise your estate plan.

In addition to the above, we are all aware in this industry 
that water is ‘gold’ and water management for our Otago 
clients is of particular interest at the moment. As well as the 
requirement to implement the National Policy Statement for 

Welcome to  
Anderson Lloyd’s  
Rural and Agribusiness 
Newsletter which comes 
at a time when all  
New Zealanders battle 
with the immediate 
impact of COVID–19  
and question what  
comes next?

Vanessa Robb, Partner
Property and Private Client 

Freshwater Management 2014 the ORC must also address 
the expiry of a large number of deemed permits in 2021. 
Our Resource Management Team has prepared an article 
for this edition of our Newsletter setting out the process 
for the replacement of mining privileges and other water 
permits, and commenting on the relevant water quality plan 
changes.

I encourage you to regularly check our website and 
LinkedIn pages as our teams publish up to date advice in 
relation to Government directives, initiatives and legislative 
changes in the COVID-19 environment.
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The Farm Debt Mediation Act 2019 
introduces a mandatory farm debt 
mediation scheme which will become 
operational on 1 July 2020. 

The Farm Debt 
Mediation Scheme 
– Open for business 
on 1 July 2020

What types of debt will the Scheme apply to?
Broadly speaking, the Scheme will apply to farm debts 
where there has been lending to a farmer for the purposes of 
farming and that lending is secured over farm property.  
It should be noted that for the purposes of the Scheme:

• Farming is defined as any “primary production business”, 
which are businesses that primarily produce unprocessed 
materials (inclusive of agriculture, horticulture, and 
aquaculture). Lifestyle farming, wild harvest fishing, 
hunting, and mining are specifically excluded from the 
ambit of the Scheme.

• Farm debt means a debt incurred solely or principally for 
the purpose of conducting a primary production business 
and wholly or partly secured over farm property. 

• Farm property is property “that is used for or in 
connection with the primary production business 
or related activities of the farmer” and may include 
farmland, buildings, livestock, crops, and farming 
equipment and machinery.

• Farmer is defined as “a person who is engaged in a 
primary production business” as well as any “principal 
debtor under a debt that was incurred solely or 
principally for the purpose of conducting a primary 
production business”. As a result, any party subject to a 
farm debt, even those who do not farm themselves (such 
as guarantors, trustees, spouses or partners of farmers), 
is captured by the Scheme.

How will the Scheme apply?

Creditors captured by the Scheme will not be able to take 
any enforcement action (such as appointing a receiver, 
taking possession of farm property, or filing a notice 
of claim) under the relevant security interest until an 
enforcement certificate has been obtained. 

Enforcement certificates, which are valid for 3 years, are 
issued by the MPI if the farmer declines to mediate or where 
the creditor has participated in the mediation process in 
good faith. 

Prohibition certificates, which are valid for 6 months, are 
issued by the MPI if the creditor declines to mediate or 
where the creditor did not participate in the mediation 
process in good faith. 

An enforcement certificate cannot be issued whilst a 
prohibition certificate is in force, and vice-versa. 

Enforcement and prohibition certificates are issued on the 
basis of the mediation process which is as follows:

• Creditors will be able to request mediation once the 
farmer is in default provided a prohibition certificate 
is not in force, whilst farmers under a farm debt will 
be able to request mediation at any time provided an 
enforcement certificate is not in force. 

• The relevant party will have 20 working days to reply to 
such a request upon receiving it and failing to do so will 
be treated as declining to mediate.

• Creditors will then be required to select a mediator from 
a panel of three accredited mediators nominated by the 
farmer. The parties must then mediate in good faith and, 
unless otherwise agreed, have a maximum of 60 working 
days from the date of the mediation request to complete 
the mediation process.

• Mediation proceedings are confidential and the farmer 
will not be required to pay more than $2,000 towards the 
costs and related expenses of the mediator.

• Any mediation agreement reached by the parties is 
binding, though there is no requirement that the parties 
reach an agreement. 

• Farmers will, if so desired, have ten working days in which 
to cancel a mediation agreement by giving written notice 
to the creditor.

As an exception to the above, the Act also provides a 
mechanism for creditors to protect the value of the secured 
assets where there is an ‘event of urgency’ (broadly meaning 
that the farm property subject to the security interest has 
been or will be destroyed, endangered, removed, sold or 
damaged). Creditors will be required to make an application 
to the High Court and may be allowed to appoint a receiver 
where the Court is satisfied that there is an ‘event of urgency’ 
and that the appointment of a receiver is necessary or 
desirable to safeguard the interests of the creditor.

The reason underlying the Scheme’s  
delayed introduction 

The introduction of the Scheme was purposefully delayed to 
1 July 2020 to allow MPI the time to put in place the systems 
and processes it needs:

• To approve the mediation organisations responsible for 
authorising individual farm debt mediators; and 

• To ensure there are enough mediators with sufficient skills 
to provide farm debt mediation services.

Since 1 February, MPI has been considering applications 
from mediation organisations wishing to participate in the 
Scheme. While the mediation scheme contemplated is likely 
to be familiar to current mediators, MPI has taken additional 
care to ensure the Scheme has adequate regional coverage 
and to ensure that all mediators under the Scheme have 
sufficient farm business and rural sector knowledge. 

The Scheme will also provide, should a farmer prefer,  
a mediation process based on tikanga Māori protocols.

This Act was introduced in response to rising levels of rural 
debt (up to approximately $63 billion in 2019) and to remedy 
the significant power imbalance between farmers and 
lenders through the introduction of a mandatory farm debt 
mediation scheme (Scheme) administered by the Ministry 
for Primary Industries (MPI).

In general terms, the Scheme will require creditors (even 
non-bank creditors) with security interests in farm property 
to engage in mediation with farmers before taking any 
enforcement action in relation to that debt. 

MPI anticipates that the Scheme will help provide a way 
forward for farm businesses experiencing financial difficulties 
by providing a neutral, fair, and independent mediation 
process to resolve these issues. On a wider level, the 
Scheme is also aimed at ensuring the long-term viability and 
resilience of both individual farm businesses and the primary 
sector as a whole.

Vanessa Robb, 
Partner
Property and Private Client

Luke Gordon, 
Law Clerk
Property and Private Client
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Last year, the Government passed 
the Zero Carbon Act, agreed to keep 
agricultural emissions outside of the ETS, 
and proposed some key improvements to 
the ETS to drive emissions reductions.

The Zero Carbon Act, 
agricultural emissions 
and proposed 
changes to the ETS

Zero Carbon Act 

The Act:

• sets emissions reduction targets of:

 - 10% reduction for methane by 2030; 

 - 24-47% reduction for methane by 2050;

 - net zero for greenhouse gases by 2050.

• establishes emissions budgets that will act as stepping 
stones towards these targets, and requires the 
Government to implement policies to mitigate and adapt 
to the effects of climate change;

• establishes the Climate Change Commission to provide 
independent advice to the Government and monitor New 
Zealand’s progress.

Some other key aspects of the Act are as follows:

Offshore mitigation

Offshore mitigation is the use of carbon credits purchased 
from overseas to offset New Zealand’s emissions (in addition 
to the use of domestic carbon credits generated in New 
Zealand). There is controversy over the use of offshore 
mitigation, as it does not encourage New Zealand to actually 

reduce emissions and play its part. It is, however, intended 
to provide flexibility and better enable the Government to 
manage the transition to a low-carbon economy.

Offshore mitigation will contribute to the net zero target for 
greenhouse gas emissions, but the Act contains limitations 
on the use of offshore mitigation:

• so far as possible, the targets are met through domestic 
reductions and removals;

• offshore mitigation should only be used if there has been 
a significant change of circumstance that affects an 
emissions budget; and

• the Commission must justify the use of offshore mitigation 
and set a limit on its use for an emissions budget.

Recommended changes by the Commission

The Climate Change Commission can recommend a change 
to the types of greenhouse gases, emissions and removals 
that apply to the targets and how the targets can be met. 
For example, it could limit the amount of forestry offsets and 
offshore mitigation that could be used to meet a target if it 
determined that these were being too heavily relied on to 
meet the targets (i.e. if there was widespread conversion of 
land into forestry and not enough was being done to actually 
reduce emissions). The intent behind this change is to give 
the Commission more flexibility to ensure that the right 
balance is struck between reducing and offsetting emissions. 

Land-use change implications

The Commission must have regard to the potential 
implications of land-use change on communities. This 
change was made in response to a number of submissions 
(including from the Parliamentary Commissioner for the 

Environment) raising concerns over the use of forestry 
offsets and the impact this may have on communities. The 
intention is to help ensure that land-use change implications 
are appropriately managed, which has the potential to result 
in the Commission removing some of the incentives for 
planting trees by limiting the amount of forestry offsets that 
could be used to meet an emissions budget. 

Influence on other legislative decision making

Consideration of the targets and emissions budgets are 
a consideration that “may” be taken into account by 
decision makers – the Act does not make them mandatory 
considerations. This approach has received lots of criticism, 
as decision making under other legislation may undermine 
the targets if they are not mandatory considerations. 

Agricultural Emissions 

Shortly before the Zero Carbon Act was passed, the 
Government announced that agriculture will not be brought 
into the ETS (for now).

The sector has been given until 2025 to develop practical 
ways to measure and price livestock emissions at the farm 
level, separate from the ETS. A joint action plan between 
the sector, the Government and iwi/Māori will be developed 
and a formal agreement entered into based on the Primary 
Sector Climate Change Commitment He Waka Eke Noa – 
Our Future in Our Hands, which you can read here.

It represented a win for farmers who had been trying to 
convince the Government that this will result in a more 
effective scheme to reduce emissions at the farm level, 
rather than simply pricing emissions at the processor level 
via the ETS.

The Government has acknowledged that the ETS was 
originally developed for a small number of big companies, 
and not tens of thousands of individual farmers, and pricing 
emissions at the processor level via the ETS was unlikely to 
encourage individual farmers to make practical changes to 
reduce on farm emissions.

The sector now has the opportunity to design a new pricing 
mechanism that gives farmers autonomy over their own 
businesses. 

ETS back stop

The Government has, however, given itself a backstop and 
can bring the sector into the ETS at the processor level if 
sufficient progress has not been made by 2025. It could 
even bring the sector in as early as 2022 if it believed that 
the sector was not moving fast enough. Thanks to the 
coalition agreement with NZ First, if the sector was brought 
into the ETS under this backstop, it would receive a 95% 
discount / free allocation of emissions units.

New pricing mechanism

The new mechanism is likely to require all farmers to assess 
and account for the emissions on their own individual 
farms. This will create a direct incentive for farmers to 
introduce new technology, develop new ideas, change their 
practices or offset their emissions. 

Offsets

We expect the new scheme will be designed to allow 
farmers to offset their emissions by planting trees on their 
property or by joining community based afforestation 
schemes. 

Continued > .7
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We also expect that the sector will seek to have smaller 
areas of trees and on-farm vegetation to be considered for 
carbon sequestration. These include small woodlots (of 
both exotic and native trees), shelter belts, pole planting, 
riparian planting and wetlands. 

These areas do not meet the current accounting rules in the 
ETS for carbon sequestration, as it was previously believed 
that the costs of associated with measuring and monitoring 
these areas outweighed the benefit. However, the Interim 
Climate Change Commission’s report on agricultural 
emissions recommended that the Government revisit the 
current approach and explore the scope to recognise and 
reward carbon sequestration from these areas. 

The Primary Sector Climate Change Commitment includes 
a number of actions to support on farm planting, including 
the development of systems to recognise small scale 
carbon sequestration (i.e. smaller areas of trees and on-farm 
vegetation). By 2025, it is intended that all farms will have 
planting opportunities identified in their Farm Environment 
Plans, with recognition for small scale carbon sequestration.

The recognition of the carbon sequestration from smaller 
areas of trees and on-farm vegetation would restore the 
current imbalance between all emission sources being 
accounted, but not all carbon sinks being rewarded.  
It would also help create the right environment to 
incentivise and support meaningful change on the farm as 
New Zealand transitions to a low-carbon economy.

Proposed changes to the ETS 

After a review in 2015 – 2016, the Government 
acknowledged that the ETS is not being utilised to its full 
potential and needs improvement if we are to reach our 
emissions reductions targets.

The proposed changes are included in the Climate Change 
Response (Emissions Trading Reform) Amendment Bill 
which was introduced in late October last year. The select 
committee’s report on the bill is due back soon (as at the 
time of writing), but the key changes proposed by the bill in 
its original form are as follows:

Continued >

Allowing for cost containment reserve / robust and 
transparent auctions

Participants in the ETS can currently purchase an unlimited 
number of New Zealand Units (NZUs) from the Government 
at a fixed price of $25 per NZU for immediate surrender. 
This will be replaced with an auction mechanism with a 
limited reserve supply of NZUs which will be released when 
NZU prices reach a certain level. As part of this process, the 
Climate Change Minister must ensure that emissions are 
reduced, or removals are increased, to match the reserve 
amount of NZUs released.

Cap on emissions covered by ETS

The Government will start introducing regulations to set an 
overall limit for the supply of NZUs for each year to apply 
for a period of five years. This means that in each year the 
Government will set a limit on the supply of the total NZUs 
available in the ETS whether by means of auction, other 
means, or approved overseas units. 

The overall limits and price controls must be generally in 
accordance with the relevant emissions budget and the 
relevant nationally determined contribution for  

New Zealand under the Paris Agreement, but subject to the 
discretion of the Minister when considering the factors set 
out at new sections 30GC(5) and 30GC(6) of the CCRA, 
including:

• the projected trends for New Zealand’s greenhouse gas 
emissions in the next 5 years;

• the proper functioning of the ETS;

• international climate change obligations and instruments 
or contracts that New Zealand has with other 
jurisdictions to access emissions reductions in their 
carbon markets;

• the forecast availability and cost of ways to reduce 
greenhouse gas emissions that may be needed to meet 
emissions reduction targets;

• any recommendations of the Climate Change 
Commission that are made after an emissions budget is 
first set, including any desirable carbon price path  
(if available); and

• the impact of emissions prices on households and the 
economy;

• the level and trajectory of international emissions prices 
(including price controls in linked markets);

• inflation.

Phase-down of industrial allocation

The Bill requires a phase-down of all industrial allocations 
from 2021. Allocation levels for every activity are to be 
reduced by 0.01 each year from 2021 to 2030, with greater 
reductions after 2030.

Currently, those that meet the criteria prescribed in the 
CCRA may be eligible to receive an industrial allocation 
of NZUs. Industrial allocation is targeted at activities 
(production processes) that are both emission-intensive and 
trade-exposed.

Industrial allocation aims to reduce competitiveness issues 
for New Zealand businesses impacted by ETS costs in the 
global marketplace. New Zealand businesses are unable to 
pass on increased costs to consumers solely because they 
are competing with overseas businesses. This competition 
could lead to businesses relocating to countries which do 
not have equivalent climate policies. Relocation would see 
a loss in production in New Zealand and may also increase 
global emissions – this is called carbon leakage. 

Averaging accounting for post-1989 forests registered 
from 1 January 2019

Averaging accounting will allow participants to account 
under the ETS by reference to the expected long-term 
average level of carbon stock of the land over multiple forest 
rotations, rather than on a strict 1 unit per 1 tonne basis.

Averaging accounting will be optional for forests registered 
from 1 January 2019 and mandatory for forests registered 
from 1 January 2021. There are three key features for post-
1989 forestry under this average accounting approach:
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Strict Controls 
for Moving 
Day but it can 
happen at any 
Alert Level.

The Ministry of Primary Industries has recently 
announced that Moving Day, or ‘Gypsy Day”, is to go 

ahead as usual on 1 June, although with strict measures in 
place to prevent the spread of COVID-19.

This important day in the dairy calendar sees 
farmers, sharemilkers and employees move 

possessions, livestock and families to start new 
employment and milking contracts. Dairy NZ and Federated 
Farmers have worked with the Government to safely 
manage the movement of people and their stock under the 
different COVID-19 Alert Levels.

Under Alert Level 3, farmers and sharemilkers are 
asked to remain within their immediate household 

‘bubbles’ and it is recommended that moving services are 
used. Any person with underlying health conditions or is 
unwell should refrain from being involved if Moving Day 
takes place under Alert Level 3. It is important to make sure 
that a comprehensive record is kept of those who have 
assisted with any move. 

At Alert Level 2, conditions will be relaxed with family 
and friends not currently in a ‘bubble’ able to assist. 

It is recommended that people observe social distancing 
and regularly wash their hands. 

If New Zealand were to move back to Alert Level 4, 
although Moving Day would be logistically  

challenging, farmers and sharemilkers can be confident 
that any moves would still go ahead even if the rest of the 
country were in lockdown.

As we approach 1 June, Dairy NZ and Federated 
Farmers will continue to work with the Government 

to produce a set of checklists and guidelines so farmers 
and sharemilkers can start arranging moving and cleaning 
companies and preparing for the sale and transfer of stock. 

A proposal has also been submitted to the 
Government by Dairy NZ and Federated Farmers 
seeking certainty for migrant workers.

If you have any questions, please contact our Rural-
Agri team or your usual Anderson Lloyd contact.

5.

6.

7.

8.

Luiz Buck, Solicitor
Property and Private Client

1.

2.

3.

4.

• removing liabilities for carbon lost from adverse 
events (such as storms or fires), as long as the forest is 
replanted (and if the damage is so severe that it prevents 
re-establishment of the forest, then there will be a 
mechanism by which the land can be removed from the 
ETS);

• enabling liabilities to be offset by planting a carbon-
equivalent forest elsewhere. In such circumstances, the 
swapped out carbon accounting areas will be removed 
from the ETS and the NZU balance will be transferred to 
the swapped in land; 

• closing a loophole that could allow foresters to deforest 
and re-register land in order to game the averaging 
accounting provisions.

Operational and technical improvements for forestry

The Bill will introduce a range of operational and technical 
improvements specific to the forestry sector to simplify the 
process and encourage the planting of new forests. The 
proposed improvements include:

• easier assessment of land eligibility for the ETS;

• enabling new regulations to define how carbon credits 
are allocated in relation to grant-funded forests to ensure 
that the Act does not force forest owners to breach their 
‘One Billion Trees’ contracts;

• adjustments to the mandatory emission return periods 
to coincide with the deadlines prescribed in the Paris 
Agreement;

• a number of changes to simplify the change of 
ownership process for registered post-1989 forest 
land under the ETS, including changes to the way 
transmissions of interest (TOI) for when registered 
post-1989 land is bought, sold or transferred. The main 
changes to TOI are:

 - making a TOI optional when a forest lease or right is 
granted; and

 - removing the need for executors / administrators 
of estates to become participants in the ETS and 
undertake a TOI when they begin to administer the 
estate;

• changes to offsetting to make offsetting more effective 
and flexible for pre-1990 forest land owners. This 
will be particularly important for owners, such as 
Māori landowners and farm foresters, who hold large 
areas of pre-1990 forest land that could be suited to 
another land use. The improvements will provide more 
flexibility around how to achieve an offset forest, the 
ability to adjust an offsetting application after it has 
been approved and only apply enforcement action to 
the specific areas of forest land that are not offset (as 
opposed to liability for all deforestation from the original 
application / revocation of the entire application);

• better management of tree weed exemptions in respect 
of deforestation liabilities; and

• enabling owners of land with multiple owners better 
access to exemptions in respect of deforestation 
liabilities.

It is expected that these changes will be particularly 
beneficial to small forest owners, farm foresters and, in 
some cases, to trusts and forest owners of Māori land under 
the Te Ture Whenua Māori Act 1993.

Strengthened compliance regime

To encourage compliance with the ETS, the Bill will 
introduce new infringement offences for low-level 
offending. Emissions related penalties will be separated into 
two categories:

• failure to surrender NZUs; and

• failure to report emissions or make mandatory allocation 
applications.

Offenders may be liable to pay infringement fees of no more 
than $2,000 for a body corporate or $1,000 for any other 
person other than a body corporate. A name and shame 
policy will apply, where information about significant  
non-compliance will be made public.

Transparency

Information on the emissions and removals of individual 
businesses will be made publicly available online. This will 
allow market researchers to have a more complete picture 
on the ETS and put a public spotlight on emitters captured 
by the ETS.

Josh Williams, 
Senior Associate
Corporate Commercial

Dan Williams, 
Partner
Property and Private Client
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• Partnership category temporary visas (including 
reassessments);

• Full Fee Paying student visas; and

• Post Study work visas.

They however do retain a discretion to process other 
applications where the particular circumstances require 
urgency.

Advocacy for the agricultural sector
DairyNZ and Federated Farmers have recently submitted a 
proposal to government seeking certainty for visa holders 
and direction for the dairy industry. The New Zealand Law 
Society’s Immigration and Refugee Law Committee has also 
actively been petitioning the government for more clarity 
for visa holders and their employers.

As the response to COVID–19 continues to evolve, and 
changes can take place quite rapidly, we recommend 
you keep informed of updates by accessing the relevant 
websites and keeping in touch with your support agencies.

Immigration (COVID-19 Response) 
Amendment Bill
On 5 May the Immigration (COVID-19 Response) 
Amendment Bill was introduced and had its first reading 
in Parliament. The bill affords the Minister of Immigration 
significant powers and provides flexibility to the 
immigration system in an effort to ensure the Government 
can respond appropriately and efficiently. The amendments 
would enter into force on 15 May 2020 and would stay in 
force for one year. We will provide a further update on our 
website when the amendments are finalised as to what the 
changes mean for employers, employees and visa holders.

While essential services in the rural 
sector were able to continue operating 
during the Level 4 lockdown, 
COVID–19 will continue to affect the 
sector for some time.  Large numbers 
of overseas workers work in rural 
businesses, and many of them are now 
working in New Zealand on visas with 
specific conditions and deadlines that 
they can no longer meet.   
The government has introduced new 
measures to support these workers 
and their employers.  

How to keep 
things moving– 
Immigration  
issues in the 
rural sector

Extension of temporary entry class visas
The Epidemic Preparedness (Epidemic Management- 
COVID-19) Notice 2020 came into effect on Thursday 2 
April 2020. Under the Notice, people who hold a temporary 
entry class visa that expires between 2 April 2020 and 9 July 
2020 inclusive automatically had their visa extended to 25 
September 2020. 

Temporary entry class visas include:

Except for the extension, all visa conditions remain the 
same and must be complied with unless a variation is 
applied for and obtained by the visa holder. 

The extension occurred automatically and visa holders 
should have received email confirmation.

Temporary visa holders whose visa expired on or before 1 
April 2020 are now in New Zealand unlawfully and should 
seek guidance from Immigration New Zealand immediately. 

This extension does not apply to residence visa holders.

Relaxing of visa conditions for essential 
services
If a worker holds an employer-specific work visa and is 
already employed in essential services (as defined on the 
www.covid-19.govt.nz website), they will be able to apply 
for a variation of their visa conditions. The purpose of this 
interim measure is to support essential businesses to keep 
operating during Alert Level 3. 

Possible variations include varying of their hours, 
redeployment to other roles within the same workplace, 
or performing the same role for a different employer in the 
same region.  If granted, the variation to conditions will be 
valid throughout Alert Level 3 and for the 6 weeks following.  

Visa holders that are concerned they may not be able to 
comply with the conditions of their visa due to the effects 
of COVID–19 should contact Immigration New Zealand to 
discuss their particular circumstances. 

Sourcing workers from overseas
At present, only New Zealand citizens, permanent residents, 
residents with valid travel conditions, and those deemed 
to have a critical purpose for travelling to New Zealand 
are able to enter into New Zealand. Travelling here for the 
purpose of work is not considered a ‘critical purpose’ in 
most circumstances.

It is unclear when these restrictions will be loosened, 
however the Government has indicated that as is necessary 
support the country’s response to COVID–19 and/or 
maintain critical infrastructure, they will consider whether 
further exceptions for critical workers are appropriate. 

Recognised Seasonal Employers 
RSE workers can do essential work during the Alert Level 3 
lockdown, and may be required to move to where labour is 
required.   Strict guidelines apply, including controls over 
the “bubbles” in which people work. INZ and the Labour 
Inspectorate must give approval before any worker is 
relocated.  

Processing of visa applications
Immigration New Zealand has advised they are currently 
only processing:

• COVID–19 related applications and requests;

• Temporary visas for victims of domestic violence;

• Work visas;

• Student visas;

• Visitor visas;

• Limited visas; and 

• Interim visas.

Siobhán McArthur  
Solicitor
Litigation

Fiona McMillan, 
Senior Associate
Employment
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Time to get your 
personal affairs in order? 
Don’t let COVID-19  
stop you

It is always important to keep your estate planning 
documents up to date to ensure your affairs are dealt with  
in accordance with any instructions or wishes you have.

New laws have been passed to ensure the COVID-19 
lockdown does not disrupt estate planning and provides a 
way for witnessing wills and enduring powers of attorney 
during these unusual times.

Wills and Enduring Powers of Attorney 

Wills and Enduring Powers of Attorney (EPOAs) are two key 
documents we strongly recommend everyone should have 
in place. These documents help to ensure your affairs are 
dealt with in accordance with your instructions or wishes  
by someone that you have chosen and trust. 

Wills

Your will is an important document as it allows you to 
express your intentions on where your assets are to go on 
your death and decide who is responsible for administering 
your estate in accordance with your will. 

If you die without a will in place, the law determines where 
your assets are to go and how these are to be divided.  
This may not be what you intended or what you expected. 

Your will can include specific gifts, express your wish as 
to who is be the guardian of your children and set out any 
burial instructions you have.

Enduring Powers of Attorney

EPOAs set out who you would like to make decisions on 
your behalf when you are unable to make these decisions 
yourself. This person is called your attorney. 

There are two types of EPOA:

• one that relates to your personal care and welfare; and

• one that relates to your property. 

Your EPOA comes into effect when you have lost mental 
capacity and allows your attorney to make decisions about 
your life and/or your property. 

Having EPOAs in place is important because it allows you 
to choose who will have the ability to make decisions in 
relation to yourself personally and/or your property when 
you are unable to do so yourself.  

If you do not have EPOAs in place, your family will need to 
apply to the court to have someone appointed as a welfare 
guardian to make decisions about you and your property. 
This can make what is already a stressful time for your 
family more difficult and the court may not appoint a person 
you would have chosen yourself. 

Wills and EPOAs during COVID-19 pandemic

There are strict requirements around witnessing of wills 
and EPOAs including that the person signing the document 
must be in the physical presence of the witness and the 
witnesses must be independent. With social distancing 
rules in place over the various COVID-19 lockdown levels 
this requirement is no longer practical. 

The Government has issued a number of orders which 
enable people to sign and witness wills and EPOAs using 
audio-visual technology, such as Facetime or Zoom during 
the COVID-19 pandemic which means there is no reason to 
delay getting your affairs in order. 

Keeping your Trust up to Date
Many rural families utilise family trusts to assist with what 
can be complicated estate planning. A trust is a useful 
structure for a number of reasons such as:

• Flexibility in the management of your personal affairs and 
estate planning

• Creditor protection

• Relationship property claim protection for second 
generations

Whether you already have a trust in place, you are a trustee 
of a trust or you are a beneficiary of a trust, it is important 
you are up to date with changes that come into force with 
the new Trusts Act 2019 (Act) on 30 January 2021. 

The Act makes important changes to trust law in New 
Zealand. It is intended to modernise and clarify trust law,  
it codifies the mandatory and default trustee duties, 
extends the maximum life of a trust from 80 years to 
125 years, introduces changes to the management and 
disclosure of information to beneficiaries and mechanisms 
to resolve trust disputes.

Trustee duties and obligations

If you are a trustee of your own trust, or a friend or family 
member’s trust, it is important that you take time prior to 
the Act coming into force to ensure you understand your 
duties and obligations as trustee.

The Act imposes five mandatory duties that cannot be 
excluded or modified by a trust deed. The duties are:

• To know the terms of the trust

• To act in accordance with the terms of the trust

• To act honestly and in good faith

• To act for the benefit of the beneficiaries

• To exercise the trustee powers for a proper purpose

The Act includes a further ten default duties which 
automatically apply unless expressly excluded by the trust 
deed. These duties include a duty to invest prudently, a 
duty not to exercise power for a trustee’s own benefit, a duty 
to avoid a conflict of interest and a duty to act unanimously. 

As you can see, these duties are onerous and you should 
never be reluctant to consult your professional advisers when 
you are acting as trustee as the penalties for a breach of trust 
can be heavy and personal. It is always better to make sure 
that your actions or conduct are in order and comply with 
your obligations rather than putting yourself at risk.  

Disclosure of trust information

The Act imposes new obligations on trustees relating to 
the management and disclosure of trust information. It also 
sets out what information trustees must keep and how long 
documents must be kept. 

The Act favours keeping beneficiaries informed and clearly 
outlines the basic trust information that is to be provided 
to every beneficiary. The process of disclosing information 
also includes a requirement on trustees to notify those who 
are qualifying beneficiaries. Trustees may decline to provide 
information to beneficiaries, only after they have considered 
both their general obligation to provide information, a series 
of factors relating to the nature of the information and the 
practicalities of restricting that information. 

Trust Maintenance

With the upcoming changes, we recommend you take the 
time to review your trust and personal affairs to ensure they 
are fit for purpose and up to date. 

In particular, with the Act’s new disclosure of information 
to beneficiaries, we recommend you review the list of 
beneficiaries in your trust deed and consider whether any 
beneficiaries should be removed. We often see trust deeds 
where the list of beneficiaries is unnecessarily extensive and 
may include people such as ex partners or spouses. 

It is also important that your trust’s affairs are documented 
correctly (minuted and correct trustee resolutions signed 
by all trustees) as this proves the validity of the trust’s 
actions and decision making.

The outbreak of the COVID-19 pandemic 
has caused many people to reflect 
on their wellbeing and consider their 
personal affairs.

Jaylene Hodgson,  
Associate
Property and Private Client

Vanessa Robb, 
Partner
Property and Private Client
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Throughout New Zealand, regional 
councils are under increasing pressure to 
manage water resources and effects on 
water quality. Otago is one region in the 
spotlight, as in addition to requirements 
to implement the National Policy 
Statement for Freshwater Management 
2014, the Otago Regional Council must 
also address the expiry of a large number 
of deemed permits in 2021.

Water 
management
in Otago

In 2019 Minister Parker initiated an investigation into 
Otago’s planning framework and found that it was not fit for 
purpose, recommending that ORC undertake a complete 
review of the Regional Policy Statement and prepare 
a new Land and Water Regional Plan. In addition, the 
recommendations signalled the urgent need for an interim 
framework to manage the significant number of consent 
applications (up to 600) anticipated in the next five years.

The Otago public is now faced with a number of piecemeal 
planning proposals, and an announcement that the Minister 
for the Environment will ‘call-in’ two plan changes to an 

Environment Court process. This article provides an outline 
of the plan change processes now underway, wider reform 
anticipated, and guidance for water users impacted by 
these processes.

Replacement of mining privileges and other 
water permits prior to 2025 
Water permits granted under previous mining legislation, 
referred to as ‘mining privileges’, became ‘deemed permits’ 
under the Resource Management Act 1991 (RMA). Deemed 
permits were treated as water permits that allowed the 
holder to continue to use water until 2021, by which time 
they should be replaced by water permits granted under 
the RMA and regional plan framework. 

That deadline is now rapidly approaching. Despite the 29 
year lead in to this point, a large number of deemed permits 
are yet to be replaced. In response to this challenge and 
the Minister’s recommendations, ORC has now notified Plan 
Change 7.

Plan Change 7 is an interim regulatory measure to assess 
applications to replace deemed permits expiring in 
2021 and other water permits expiring before 2025. The 
proposed provisions seek to grant replacement consents 
for a duration of no more than six years as a controlled 

activity (i.e. consent cannot be refused) where the permit 
being replaced is valid, there is no increase in irrigable land 
area (as compared to the 2017-18 season), no increase in 
instantaneous rate of abstraction, existing flow conditions 
are retained, and there is no increase in the volume of water 
allocated for abstraction. 

Any replacement permits sought which do not comply with 
these requirements will become a non-complying activity. 
Proposed policies require non-complying replacement 
permits to have no more than minor adverse effects on the 
ecology and the hydrology of the surface water body (and 
connected water body) from which the abstraction is to 
occur. New methodologies are also proposed in the plan 
change which are to be used in calculating rates of take and 
volume limits. 

Plan Change 7 was notified in March 2020 with submissions 
to close on 4 May 2020. However with the recent directions 
from the Minister for the Environment that this Plan Change 
be called in to the Environment Court, all submissions 
received by ORC will be passed on to the Environmental 
Protection Agency (EPA). The EPA will also re-notify the 
plan change by issuing a Notice of Direction. The EPA has 
indicated to us that this could potentially occur by the end 
of May 2020 and is intended to be run as a joint process, or 
at least at the same time as, the Water Quality Plan Change 
(discussed further below).

Managing water quality
Plan Change 6AA

Water quality in the region is managed by the Operative 
Regional Plan: Water for Otago. Plan Change 6A (Water 
Quality) was made operative in 2014 and sought to introduce 
an effects-based approach to managing discharges to water, 
with a focus on controlling contaminant discharges rather 
than the land use activities that create them. However, on 8 
February 2020 ORC confirmed its decision to approve Plan 
Change 6AA, which postpones the date at which certain 
rules controlling discharge contaminant concentrations and 
rules on nitrogen leaching come into force from 1 April 2020 
to 1 April 2026.

The Commissioner decision on this plan change noted that 
there is concern over the effectiveness and enforceability of 
certain rules in the associated Plan Change 6A. Amending 
the date at which the rules effectively commence was 
considered by the Commissioners to ‘provide time for the 
ORC to undertake a complete review of the existing Water 
Plan that gives effect to the National Policy Statement for 
Freshwater Management 2014… and the Otago Regional 
Policy Statement.’

Water Quality Plan Change

A new water quality plan change is now proposed. The ORC 
has not yet notified this plan change or provided a draft of 
the document to the public. However the intention is that 
it will institute new provisions in Otago’s Waste and Water 

Plans to protect freshwater quality and align with central 
government regulations and policy. The Plan Change 
will particularly target sediment run off, farm effluent 
management, good management practices, and the policy 
framework for urban and rural discharges.

The Minister for the Environment has also called-in this 
proposed plan change and the intention of the EPA is that 
notification and hearing processes will occur be alongside 
Plan Change 7.

What next? 

So where does this put water users and interested public 
at the moment? Holders of deemed permits should still 
be gathering information and applying for replacement 
resource consents with the ORC as soon as possible, and 
in accordance with the Water Plan. Whether Plan Change 
7 will effectively buy those applicants an extra 6 years (as 
is currently proposed) or not, will be determined by the 
upcoming Ministerial call-in process. 

In terms of water quality, water users have until April 2026 
for new permitted activity contaminant discharge limits 
from Plan Change 6AA to take effect, but should be mindful 
of the potential for this grace period to be cut short by 
the water quality plan change. The call in process for the 
plan changes will be more formal and fast-paced than the 
standard council hearing process, and those looking to 
participate will need to be mindful of this and adhere to 
process requirements of the Environment Court.

In addition, those with interests in freshwater management 
should monitor development of the new Land and Water 
Plan. The Minister has recommended that this Plan be 
notified by December 2023 and that it include region-
wide objectives, strategic policies, region-wide activity 
policies, and provisions for each Freshwater Management 
Unit, covering all the catchments within the region. The 
new Plan will also need to respond to new national policy 
direction, which continues to raise the bar to match 
public expectations for freshwater management. While 
December 2023 may be some time away, there is likely 
to be opportunities for early consultation. Development 
of provisions for some Freshwater Management Units, 
including the Arrow, Cadrona and Manuherikia catchments, 
has already commenced.

Rosie Hill,  
Associate
Resource Management

Sarah Eveleigh, 
Partner
Resource Management
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Changes to 
the Overseas 
Investment  
Act 2005

On 19 March 2020, at the start of the 
COVID-19 lock down, the Overseas 
Investment Bill (No. 2) 2020 (Bill) was 
introduced to Parliament.

Rural land
The proposed Bill:

• entrenches the current Ministerial directive letter for 
overseas investment in rural land. This means the 
Ministers will place higher relative importance on the 
following factors when assessing the benefits to New 
Zealand from an overseas investor buying rural land:

 - the economic benefits factor from the investment 
and in particular, the creation or retention of jobs, 
introduction of technology or business skills, 
increased export receipts, and increased processing 
of primary products; and

 - the oversight or participation of New Zealanders in the 
investment. 

• alters the requirement to advertise farm land on the 
open market before selling it to an overseas investor. 
This advertising requirement is to give New Zealanders 
a chance to participate in the transaction (e.g. so they 
know the land is for sale and can make an offer to buy 
it). At present, farm land can be advertised after a 
conditional agreement has been signed with an overseas 
investor. Under the proposed changes an agreement 
with an overseas investor cannot be signed until after the 
advertising period. 

The Bill will also provide more detail regarding the advertising 
requirements and the exemptions to the advertising 
requirements. 

National interest test
Under this test the Government may deny consent to 
overseas investment if it is considered contrary to New 
Zealand’s national interest (this power has been modelled 
on the Australian overseas investment regime). This test will 
apply only where consent is already required for overseas 
investment under the Act, and applies to investment 
in “strategically important business” assets, or foreign 
government investment. Strategically important business 
assets include ports and airports, telecommunications 
and energy infrastructure, water networks (including large 
irrigation schemes), critical national infrastructure, certain 
media entities and other strategically important industries. 

At present it appears the Government will have a broad 
discretion to decline consent on this basis. The Bill provides 
no clarification as to what is considered contrary to the 
national interest. The Government has previously stated that 
this test will be used rarely and only when necessary.  

Continued >

The Bill proposes a number of changes to New Zealand’s 
Overseas Investment Act 2005 (Act). These changes aim 
to “ensure that risks posed by foreign investment can be 
managed effectively while better supporting productive 
overseas investment by reducing the regulatory burden 
of the screening process”. Below is a summary of the key 
proposed changes. 
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test once, provided there has been no material change in 
circumstances. Other changes to the investor test are:

• replacing the “good character test” with factors relating 
to criminal offences, civil offences resulting in pecuniary 
penalty, and allegations where formal proceedings have 
commenced;

• removing the current factors of business experience and 
acumen;

• introducing capability factors, such as whether an 
individual is prohibited from directorship under the 
Companies Act 1993; 

• removing the factor of financial commitment to overseas 
investment; and 

• introducing new factors to consider tax evasion, abusive 
tax positions and outstanding unpaid tax of $5 million or 
more. 

Leases
Leases and other “less than freehold interests” in sensitive 
land for under ten years will no longer be caught by the Act. 
This threshold will consider the total term of the interest – a 
lease of five years with two further five year right of renewal 
would fall within this provision. 

Note, interests that relate to residential land will still have a 
three year term threshold. 

Fundamentally New Zealand entities
The definition of “overseas person” for New Zealand 
incorporated companies and New Zealand listed issuers 
has been changed. Currently, a New Zealand listed entity 
is considered an overseas person if 25% or more of the 
entities shares or 25% or more of voting power are foreign 
owned. Under the current regime, many companies that 
are majority owned and controlled by New Zealanders are 
considered overseas persons where overseas investments 
“tip” the company over the 25% threshold. 

The Bill proposes to change this threshold. Under the 
changes New Zealand listed entities will no longer be 
overseas persons if they are at least 50% New Zealand 
owned. However, OIO consent will still be required if 
overseas investors with more than 10% of shares can 
collectively control:

• more than 50% of the composition of a governing body; 
or

• control the exercise of more than 25% or voting power. 

We expect that many NZX listed companies with diverse 
shareholdings will no longer be caught by the Act. Ministers 
will also be able to exempt from the regime transactions, 
persons or interests that are considered fundamentally  
New Zealand owned. 

Adjoining land
The types of adjoining land that can render land “sensitive” 
have been amended. Adjoining land will only be relevant 
where it is foreshore, lakebed, conservation land, specified 
regional parks or historically or culturally significant land. 
We consider this will have significant practical benefit to 
reduce the number of “low risk” transactions that are 
currently caught by the Act.

Enforcement
Increased enforcement penalties are to be introduced.  
The maximum corporate fine for non-compliance will 
increase from $300,000 to $10 million. The maximum fine 
for non-compliant individuals will increase to $500,000.

Implementation
We understand the Government still wants to enact the Bill 
before the 2020 election. However, given COVID-19 related 
issues, this timing may be accelerated. In Attorney-General 
David Parker’s presentation to the Epidemic Response 
Committee on 16 April, it was stated that the Government 
is now considering a mechanism to increase overseas 
investment screening in order to prevent foreign predation 
of vulnerable industries in the COVID-19 environment.

Given the current COVID-19 outbreak, if implemented, 
this test could be used to protect strategic New Zealand 
industries from aggressive overseas investment.

Call in power
A “call in” power will be introduced. This will allow the 
Government to “call in” and review overseas investments 
that do not require Overseas Investment Office (OIO) 
consent, but pose a significant risk to national security and 
public order. 

The call in power also applies to investment in strategically 
important business assets. An overseas investor making an 
investment in a strategically important business assets must 
notify the OIO before the transaction can be completed. 

Once a transaction has been notified, the Minister has the 
power to make orders to prohibit the transaction or permit 
the transaction subject to conditions. The Minister can 
also require an overseas investor to dispose of strategically 
important business assets or place the assets under 
statutory management to manage the risk to national 
security or public order. 

No guidance is provided in the Bill as to what is a “significant 
risk to national security and public order”. We will closely 
follow any developments or guidance on this point.

Benefit to New Zealand test
The existing twenty one factor benefit to New Zealand 
test is to be replaced with fewer broader factors (which 
continue to include economic benefits, benefits to the 
environment and public access over sensitive land). Notable 
changes are:

• the current problematic counterfactual test will be 
changed to a “before and after” investment test – by 
requiring changes and benefits from the investment to 
be measured against the current state of the target land; 

• the “substantial and identifiable” benefit requirement 
to purchase non-urban land over five hectares will be 
removed. Instead a proportionate approach will be 
introduced, where the benefit must be proportionate to 
the sensitivity of the land and the nature of the overseas 
investment; and

• overseas investment in water bottling enterprises will 
now require increased consideration of the impact on 
water quality and sustainability when conducted on 
sensitive land.

Investor test
Under the proposed Bill the existing investor test will be 
simplified. New Zealanders will be excluded from the new 
test, while overseas investors will only have to satisfy the 

According to Parker, jurisdictions that have already 
increased their screening regime, such as Australia, 
Spain and Germany, have done so through a “national 
interest test”. Given the Bill proposes such a test, there is 
a possibility that part or all of the Bill may be fast-tracked 
through the Parliamentary process. We will keep you 
updated on the proposed timing to implement the Bill. 

Robert Huse,  
Partner
Property and Private Client

Hadley Chalmers, 
Law Clerk
Property and Private Client
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Our Rural and 
Agribusiness Team

Our nationally recognised team of rural and agribusiness experts 
are able to advise you on a variety of legal matters. We form solid 
partnerships with our clients and are focused on achieving the 
best possible outcomes. Across our full service firm we also bring 
together the right people when it comes to banking, construction, 
litigation, employment, overseas investment and resource 
management legal advice.

Our lawyers advise on:

• due diligence for acquisition and disposal of farming properties 
and rural businesses

• finance and ownership structures of farming businesses

• succession and inheritance issues

• agreements for joint venture farming entities

• co-operative company shareholdings

• overseas Investment requirements 

• industry specific advice for example, dairy, sheep and beef, 
orchardists, winemakers and grape growers

• resource management including consents for irrigation and 
effluent discharge

• water rights and irrigation schemes

• submissions on plans and policy reform

• environmental compliance and prosecutions

Anderson Lloyd is a 
trusted legal advisor 
to the businesses that 
support New Zealand’s 
primary sector – from 
the family farm, through 
to co-operatives, large 
corporate farms, and rural 
service providers.

Sarah Eveleigh, Partner 
Resource Management

p: 03 335 1217
e: sarah.eveleigh@al.nz

If you have any questions about the topics 
raised in this newsletter please contact 
one of rural and agribusiness specialists:

David Goodman, Partner 
Corporate Commercial

p: 03 335 1235
e: david.goodman@al.nz

Robert Huse, Partner
Property and Private Client

p: 03 450 0746
e: robert.huse@al.nz

Sharon Knowles, Partner 
Property and Private Client

p: 03 467 7178
e: sharon.knowles@al.nz

Vanessa Robb, Partner
Property and Private Client

p: 03 471 5430
e: vanessa.robb@al.nz
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