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The Government had signalled a number of legislative 
changes prior to Lockdown and those are now imminent. 
The Employment Relations (Triangular Employment) 
Amendment Act 2019 will take effect from 27 June. As 
businesses look to rebuild, they will necessarily consider a 
range of options available to them.  Labour hire is one such 
option.  It can minimise business risk where consistency 
of work is uncertain.  However, under this new Legislation 
there is a risk that the business is categorised as a business 
‘exercising control’ over the hired worker and is therefore 
potentially open to personal grievances.

Another option available is engaging contractors. However 
two recent Employment Court decisions make it clear that 
just because a written contractor agreement is in place, 
does not mean that is the real nature of the relationship.   
As the Chief Judge recently said in the Leota Decision:

Welcome to our winter edition 
of the Employment Newsletter.  
It’s great to be out of Lockdown 
and back to normality, albeit with 
the borders closed. COVID-19 
employment issues are still 
prevalent with a number of 
businesses now having to consider 
redundancies as the Wage Subsidy 
expires. Some, however, are trying 
to weather it out with the further 
eight week extension to the 
Subsidy Scheme.

To be classified as an employee, as distinct from a contractor, 
provides access to a range of statutory entitlements including 
minimum wage, holiday pay, various leave entitlements and 
the personal grievance procedures and remedies provided 
for under the Employment Relations Act.

These issues, and a number of others, are covered by the 
Team in the articles that follow. While there is still a fair bit 
of pain to come, New Zealand is now surely on the path to 
gradually rebuilding its economy.

“ As the Act makes clear, 
the fact that a working 
relationship is described in 
the particular way is not to be 
treated as determinative.”

John Farrow 
Partner
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The contractor versus 
employee debate continues. 
Two recent Employment Court 
judgments released in short 
succession provide a helpful 
restatement of the law on 
classification as an employee.

Employee vs. 
Contractor –  
can you really 
put a label on it? 

In both Leota v Parcel Express Limited and Southern 
Taxis Limited v A Labour Inspector the Employment Court 
found individuals engaged as contractors were, in reality, 
employees.  

Wrongly classifying workers can have serious implications 
for businesses, including in relation to tax liability, payment 
for all statutory benefits applying to employees, and 
exposure to personal grievances. 

You’ve got to look at the facts
In both Leota and Southern Taxis the Employment Court 
judgments were careful to emphasise that determining how 
to classify whether someone is an employee or a contractor 
is “intensely factual”. What that means is each situation 
needs to be analysed on its individual facts. 

Continued >

For Mr Leota, he:

• signed a contractor agreement which recorded 
various agreed terms and described him as a 
contractor; 

• was required to purchase his own van, but in fact 
did so via a loan and an arrangement organised 
with Parcel Express; 

• drove a van emblazoned with the words “Parcel 
Express”; 

• worked a delivery area with boundaries assigned 
by Parcel Express;

• was required to comply with Parcel Express 
policies and directions; 

• was responsible for his own tax arrangements but 
was not registered for GST; 

• worked exclusively for Parcel Express and was 
guaranteed a minimum income for doing so; 

• could not in reality grow his own business or 
customer base, or pursue other opportunities;

• was obliged to find a substitute driver for any 
period he wished to take leave, and could not 
otherwise take leave without consent; and

• was naïve and had no real understanding of what 
his status was when working with Parcel Express.

 

The four Southern Taxis drivers:

• had no written agreements – but had a clear 
understanding about matters of “usual practice”; 

• did not own their own vehicles or pay any of the 
running costs involved; 

• were paid a commission based on 45 per cent of 
fares taken; 

• PAYE tax would be deducted from pay received; 

• maintained a logbook or other record of hours 
worked, rest periods taken, and fares taken; 

• operated according to a roster; 

• operated branded vehicles and wore stipulated 
clothing; and

• were subject to significant control, carried only 
modest risk themselves, and were part and parcel of 
Southern Taxi’s business operation. 

After analysing the above the Employment Court in both 
cases concluded the real nature of the relationship was 
that of employer and employee.  

The Employment Court is not saying “all courier and 
taxi drivers are employees”. However it is a warning 
that those roles and industries may be the first cab off 
the rank.
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The fundamental test
The Chief Judge in Leota describes the essential issue as 
being whether the worker serves their own business or 
someone else’s business. The following table was included 
in that judgment, as classifying indicators

Our comments
Although the contractor vs. employee debate is 
nothing new there are potentially serious (and costly) 
implications for businesses that misclassify workers as 
contractors.

Some food for thought:

• Other roles and industries might 
be ‘at risk’ of wrongly classifying 
workers as contractors. Any sort 
of contract drivers are an obvious 
example, but we could see queries 
being raised regarding cleaners, 
sharemilkers, medical and dental 
technicians, IT contractors,  
professional services contractors, 
and tourism operators. 

• It is not always obvious when a 
contractor is not a contractor. 
Sometimes the outcome could be 
finely balanced, and you certainly 
do not want to end up in the  
Employment Relations Authority  
or Employment Court to find out 
the answer. 

• Think about the classification not 
only at the time of entering an 
agreement, but also the reality of 
the relationship as it progresses  
(or changes). 

MBIE is in the process of reviewing 
workplace conditions for contractors.  
MBIE sought feedback from contractors 
in February this year.

Contractors’ 
rights

While employees are entitled to be paid minimum wage, 
receive leave entitlements and are able to take a personal 
grievance against their employer, independent contractors 
have no such protections. As the Gig economy becomes 
more prevalent, the line between contractors and employees 
is becoming increasingly blurred. Many contractors do 
the same work as employees – often working alongside 
them without any of the rights or benefits afforded to their 
colleagues.  

A discussion document was released in November 2019 
(Better Protections for Contractors). The discussion document 
followed the announcement of a new employment model 
for screen workers in June 2019. That model is to take effect 
mid-2020.

The concern is that some contractors, particularly dependent 
contractors, are vulnerable in the workplace. Some 
contractors find themselves dependent on one employer 
for all their income, with no flexibility or power to negotiate 
better conditions.

A number of countries are taking steps to ensure the benefits 
of innovation and growth do not come at the expense of 
workers’ pay and conditions. The Labour Government has 
voiced a similar commitment.

Does the hirer have the right to 
exercise detailed control over the 
way work is performed, so far as 
there is scope for such control?

Is the worker integrated into the 
hirer’s organisation?

Is the worker required to wear a 
uniform and/or display material 
that associates them with the 
hirer’s business?

Must the worker supply and 
maintain any tools or equipment?

Is the worker paid according 
to task completion, rather than 
receiving wages based on time 
worked?

Does the worker bear any risk 
of loss, or conversely have any 
chance of making a profit from 
the job?

Is the worker free to work for 
others at the same time?

Can the worker subcontract the 
work or delegate performance to 
others?

Is taxation deducted by the hirer 
from the worker’s pay?

Does any business goodwill 
accrue to the hirer?

Does the worker receive paid 
holidays or sick leave?

Does the agreement describe 
the worker as an independent 
contractor?

Indica Employee
Independant
Contractor

The Council of Trade Unions (CTU) welcomes the discussion 
document and believes any change should ensure working 
people who are employees are not incorrectly engaged 
as contractors and that genuine contractors have the 
ability to collectively bargain through Unions and include 
contractors in coverage of fair pay agreements.

Contractors are common in the cleaning, fast-food, 
transport and IT industries. CTU believes that people 
working as contractors are often extremely vulnerable.

James Cowan
Associate

John Farrow 
Partner
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The Employment Relations (Triangular 
Employment) Amendment Act 2019 comes 
into force on 27 June 2020.  The legislative 
changes will have an immediate impact 
on triangular employment relationships.  
Businesses will need to understand the 
potential consequences of being joined to 
a personal grievance, how best to protect 
themselves against claims and what 
strategies they could adopt if joined.  

Triangular 
Employment –  
Amendment Act Post COVID-19 we anticipate that there will be more 

employers entering into Triangular employment 
relationships to cover short-term demand particularly if 
employers have adopted a robust restructuring during 
COVID-19 and now find themselves short of staff.

A Triangular relationship is one where an employee is 
formally employed by one party (the employer) but works 
under the control and direction of another business (called 
the Controlling Third Party “CTP”). Traditionally these 
relationships cover labour hire arrangements, contingent 
labour, but will also include secondments. This legislation 
allows the employer on the receiving end of a personal 
grievance to join the CTP. 

The control or direction needs to be similar, or substantially 
similar, to the control or direction that the employer 
exercises, but that term has not been defined. It is likely the 
threshold will be high; the CTP will effectively need to step 
into the shoes of the employer. 

CTPs will still be able to end temporary arrangements easily, 
but the employer will now need to ensure they meet their 
good faith obligations to their employee to avoid claims of 
unjustified dismissal.

The employee can also notify a grievance against the CTP 
provided a personal grievance has been raised against the 
employer and the employee has applied to the Employment 
Relations Authority to resolve that grievance. 

The grievance needs to relate to something that occurred 
while the employee was working under the control or 
direction of the controlling third-party business.  

The Authority must grant an employee’s application if the 
employee has notified a grievance against the CTP within 
90 days and the Authority finds that there is an arguable 
case that the third-party business is indeed a CTP business 
and its actions have caused or contributed to the personal 
grievance. The Authority can also, of its own motion, join a 
CTP to proceedings at any stage. 

The remedies available to the Employment Relations 
Authority include reimbursement of lost wages and 
compensation for humiliation, loss of dignity and injury 
to feelings, and loss of any benefit (whether or not of a 
monetary kind).

The Authority will need to decide the extent to which the 
CTP caused, or contributed to, the situation. The Authority 
can then award remedies based on each parties’ respective 
liability.

What this means it that both the employer and the CTP 
will potentially be liable. Therefore, CTPs will need to treat 
any temporary employees engaged under labour hire 
arrangements as they would their own. They will need 
to ensure that any action, decision does not affect the 
employee in a way that could give rise to a grievance. 
Their actions and decision will be scrutinised against 
the justification test – were the actions the actions that 
a fair and reasonable employer could have done in all 
the circumstances. Most businesses, whether employers 
or CTPs, will treat the people working for them fairly, 
regardless of their legal status. However moving forward, 
the arrangements between employer and CTP businesses 
are likely to focus on their respective responsibilities 
and the risk associated with employees working in their 
business.

A CTP will be well advised to protect itself by agreeing 
contractual terms at the outset with the employer, which 
clearly record who is responsible. The labour hire employer 
should be involved in all employment matters and should 
address any performance issues or potential disciplinary 
matters. 

Indemnities will be an important part of any contractual 
negotiations between an employer and CTP. Unlike the 
health and safety legislation, the parties to a triangular 
relationship (at least the employer and CTP) will be able to 
agree and set liability between themselves for any costs, 
awards, lost wages ordered by the Authority. The wording in 
the indemnity will be critical. 

An employer on the receiving end of a grievance will often 
agree, voluntarily, to attend mediation. A CTP might also 
want to join mediation before becoming embroiled in 
an Authority hearing. On the other hand, if they want to 
‘chance their arm’, they can argue that they do not exercise 
sufficient control or direction over the employee and let 
the employer do the running. The CTP can only be forced 
to attend mediation by the Authority. The CTP might also 
consider sitting in the background and providing some 
financial assistance to settle the grievance. The employee 
may not appreciate that there are two pockets contributing 
to the settlement, which could be advantageous to both 
employer and CTP.

Malcolm Couling
Senior Associate
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The Human Rights Review 
Tribunal (HRRT) considers the 
importance of authorisation 
before disclosing personal 
information about an employee.

Employers 
beware:  
when does 
providing a 
reference 
become 
unauthorised 
disclosure 
of personal 
information?

Director of Human Rights Proceedings v Katui Early 
Childhood Learning Centre Limited [2019] NZHRRT 55 
provides an example to employers that references about 
employees should only be provided when the employer is 
aware it has express authority to do so. 

The key issue that was considered in this case was 
whether the employer breached Privacy Principle 11 of 
the Privacy Act 1993 (Act) by discussing an ex-employee 
with a potential employer, and if so, whether there was an 
interference with the employee’s privacy that caused harm. 

Background 
Ms Gin-Cowan (GC) was employed at Katui Early Childhood 
Learning Centre (Katui) between May 2010 and February 
2015. During GC’s employment with Katui there were 
a number of issues that arose between Katui and GC, 
resulting in multiple disciplinary meetings.

In January 2015 GC learnt of a job opportunity for a Centre 
Supervisor at Waatea Early Childhood Centre (Waatea), 
which is operated by Te Whare Wananga o MUMA (MUMA). 
GC interviewed for the position on 3 February 2015 with Ms 
Rangiheuea and Ms Greenwood. The next day GC returned 
to Waatea and signed an individual employment agreement 
(IEA) provided by Ms Greening for the position. The IEA was 
not signed on behalf of MUMA. 

On the basis that GC understood she had accepted 
employment at Waatea, she resigned from her position at 
Katui on 5 February 2015. That evening MUMA requested 
a copy of GC’s curriculum vitae (CV), which GC hastily 
prepared and provided to MUMA. On GC’s CV she named a 
Katui employee, Erana Tahere, as her referee and provided Ms 
Tahere’s contact number as the telephone number for Katui.

Around 9 February 2015, Ms Rangiheuea of Waatea rang 
Katui and asked to speak with GC’s reference, Ms Tahere. 
Ms Smith answered the call and advised that Ms Tahere 
was away on sick leave, and that Ms Smith was the Acting 
Centre Manager. Ms Rangiheuea asked Ms Smith if she 
would provide a reference for GC. Ms Smith declined to 
provide a reference on the basis that she did not get on 
with GC. Ms Rangiheuea asked whether Ms Smith would re-
employ GC, which Ms Smith answered no, and directed Ms 
Rangiheuea to speak with Katui’s owner, Mrs Matthews. 

Ms Rangiheuea then rang Mrs Matthews. There is some 
dispute over what the conversation contained, however, 
Ms Rangiheuea said that Mrs Matthews described GC 
as unreliable, often late to work, and generally having 
unsatisfactory work habits. 

GC attended Waatea on 9 February 2015 on the 
understanding that she would begin her new role that day. 
However, Ms Rangiheuea advised GC that her references 
had not been favourable and MUMA would not be 
proceeding with GC’s employment. Ms Rangiheuea also 
noted that, as far as Waatea was concerned, GC had not 
been hired. 

GC brought a personal grievance against MUMA for 
unjustified dismissal, which the Employment Relations 
Authority found in GC’s favour. However, given that the 
IEA contained a three month trial period, the personal 
grievance was ultimately unsuccessful. On 26 March 2015, 
GC complained to the Privacy Commissioner about the 
disclosures that Katui made about her to MUMA. The Privacy 
Commissioner considered that there had been a breach of 
Principle 11, and an interference with GC’s privacy.  

Privacy proceedings
In October 2016, the Director of Human Rights Proceedings 
filed proceedings in the HRRT under the Act to determine 
whether:

 a) there had been a breach of Privacy Principle 11, causing 
an interference with GC’s privacy; and 

 b) the disclosure of personal information caused GC harm.

Interference with privacy?

Katui disputes that the information provided by Ms Smith 
and Mrs Matthews to MUMA was personal information. 
Katui also submitted that Katui believed on reasonable 
grounds that GC had authorised Katui to disclose personal 
information about her to MUMA, by providing Katui’s 
contact number on her CV. 

Katui sought to rely on section 87 of the Act, which provides 
an exception to the breach of information Privacy Principles. 

Continued >
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Around half of all working-age New Zealanders received the 
original wage subsidy. The Government estimates that some 
230,000 businesses will be eligible for the extension.

The new scheme commenced on 10 June 2020 but 
businesses who applied for the original scheme will only 
be able to apply for the extension once the 12 weeks of the 
initial scheme has ended. Businesses who didn’t apply for 
the original subsidy can apply for the extension.

There are a couple of key differences between the two 
schemes. 

• The new scheme is for a shorter period of eight weeks. 
The payment rates are the same ($585.80 for full-timers, 
$350 for part-timers);

• The original scheme was available to businesses who 
could show a 30% decline in revenue as a result of 
COVID-19. Under the extension, businesses must have 
experienced a minimum 40% decline in revenue due to 
COVID-19, for a consecutive 30 day period in comparison 
to the same period last year (or a reasonably equivalent 
period for high growth businesses or those operating for 
less than a year);

As part of the Government’s budget 
announcement on 14 May 2020, 
the COVID-19 wage subsidy was 
extended. 

Wage  
Subsidy  
Extension

COVID-19 Wage Subsidy Extension

• The 30 day period needs to be in the 40 days prior to 
the application, but no earlier than 10 May 2020. For 
example, if you apply on 29 June 2020 your 40% decline 
in revenue must be for a continuous 30 day period 
between 19 May and 28 June 2020. (The 40% decline 
was an amended from an original requirement of a 50% 
decline for the extended scheme);

• There is no longer an ability for businesses to predict 
revenue loss like there was under the previous scheme 
– revenue loss must be actual. The exception is for pre-
revenue research and development start-up businesses, 
who are eligible if they can show a drop in projected 
capital income. 

The obligations to mitigate financial impacts, to retain 
employees for the subsidy period and to use best efforts to 
pay staff at least 80% of their normal pay still apply. 

The full declaration can be found here.

Jessica Frame
Senior Solicitor

Did Katui have reasonable grounds of belief?

There was disagreement between the parties as to whether 
Katui could reasonably believe that GC had authorised the 
release of her personal information to MUMA. 

Katui’s position was that GC authorised Katui to answer Ms 
Rangiheuea’s questions about her by supplying the number 
of the centre on her CV. 

GC countered that Ms Smith could not have reasonably 
believed that GC had authorised her to speak with Ms 
Rangiheuea’s about GC. Due to difficulties with their 
working relationship, GC had previously informed Ms 
Smith that if she wished to formally communicate with GC 
about her performance, Ms Smith must do so through Mrs 
Matthews. Additionally, GC pointed to Ms Smith’s refusal 
to provide a reference for GC. As Ms Smith was the person 
who supplied Ms Rangiheuea with Mrs Matthews’ details, 
Mrs Matthews also could not have reasonably believed that 
GC had authorised Mrs Matthews to disclose her personal 
information to Ms Rangiheuea.

Accordingly, the HRRT found that Ms Smith could not 
hold any reasonable belief that GC had authorised Ms 
Smith to disclose GC’s personal information. Similarly, 
the seriousness of the employment issues between GC 
and Mrs Matthews precluded the HRRT from finding any 
reasonableness in Mrs Matthews’ expectation that she had 
authorisation to discuss GC’s personal information. 

Katui failed to satisfy the onus of proof that it held 
reasonable belief that Katui could disclose GC’s personal 
information.

Did the disclosure cause harm?

GC had to establish that Katui’s breach of Principle 11 
caused GC harm in accordance with the terms sets out in 
section 66(1)(b) of the Act. GC claimed that the disclosure 
of her information caused her pecuniary loss, adversely 
affected her rights, and resulted in significant humiliation. 

The key loss claimed by GC was the loss of her employment 
with MUMA. However, MUMA disputed that GC had in fact 
been employed. MUMA’s position was that the IEA provided 
to GC had not been signed by MUMA, and no formal offer of 
employment had been made. A senior position, such as the 
role that GC had applied for, required written references to 
be sighted by MUMA before employment could be offered. 

The HRRT was unclear whether GC had commenced 
employment with MUMA. However, the HRRT considered 
that MUMA would have required satisfactory references 
before employment would have been offered to GC.  
GC was unable to provide an alternative reference to 
MUMA after Katui disclosed GC’s personal information. An 
alternative reference may have resulted in MUMA offering 
GC the position. Accordingly, the HRRT found this was a loss 
or detriment in terms of the Act, and an interference with 
GC’s privacy had been established. 

Remedies

GC sought a declaration that Katui had interfered with her 
privacy, an order requiring Katui to attend an online privacy 
workshop, and damages for lost wages, loss of benefit and 
humiliation.

The HRRT determined GC was entitled to a declaration that 
Katui interfered with her privacy. However, an order for 
training was not made, as both Ms Smith and Mrs Matthews 
had ceased working for Katui.

GC was unable to establish that she would have been able 
to provide an alternative reference to MUMA to secure or 
maintain employment at Waatea. Accordingly, damages for 
lost wages were not awarded. Similarly, damages for loss of 
benefit were also declined, as GC did not take appropriate 
steps to mitigate the risk that MUMA would speak to 
someone other than Ms Tahere when she provided Katui’s 
contact number on her CV.

The HRRT accepted that GC suffered significant humiliation, 
loss of dignity, and injury to her feelings as a result of 
the interference with her privacy. However, the HRRT 
considered that those feelings were largely attributed to 
GC’s own actions, and those of MUMA, rather than the 
privacy breach by Katui. In recognition that only a minor 
part of the injury to GC’s feelings were attributable to the 
breach of Principle 11 by Katui, damages of only $3,000 
were awarded against Katui. 

Employers: take care when providing a reference

There is an inherent risk of breaching the Privacy Principles 
when employers provide any information about their 
employees to unknown sources. 

For the avoidance of doubt, it is recommended that 
employers should only provide references about employees 
where the employee has expressly made the employer 
aware that they may be contacted to provide a reference. If 
an employer is contacted for a reference, best practice may 
be to confirm with the employee that a reference can be 
provided, before disclosing any information to the potential 
employer. 

Rachel Pfahlert  
Senior Solicitor
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Safety Checking

The Children’s Act 2014 (previously 
Vulnerable Children Act) requires 
all children’s workers to be 
safety checked. It applies to both 
contractors and employees of 
organisations who are funded by 
government. It does not apply to 
volunteers.

What are your 
obligations 
under the 
Children’s Act 
2014?

A children’s worker is a person who works in, or provides, 
a regulated service, and the work may, or does, involve 
regular or overnight contact with a child or children, 
without a parent or guardian of each child being present. 

There are two groups of children’s workers: a “core worker” 
is a children’s worker whose work requires or allows that, 
when the person is present with a child or children, the 
person is the only children’s worker present, or they have 
primary responsibility or authority over the child or children. 
A “non-core worker” is simply a children’s worker who is not 
a core worker. 

All new children’s workers must be safety checked before 
they are employed or engaged. For a new children’s worker, 
the organisation must.  

• confirm the worker’s identify, by sighting required 
documents  

• obtain a Police Vet

• obtain the name of any relevant professional 
membership, license or practice certificate,  and 
confirm from at least one of these organisations or 
authorities that the person is a current member, or is 
currently licensed or registered

• conduct a risk of assessment to determine whether the 
persons does or would pose a risk the safety of children, 
and the extent of that risk, having regard to whether the 
person is a core or non-core worker

• collect information about the person’s work history for 
the previous 5 years

• contact a nominated referee 

• interview the person in order to conduct the risk 
assessment 

Periodic safety checks must be carried out for existing 
children’s workers every three years after the last safety 
check was performed. The periodic checks are the same, 
except that the organisation does not have to collect work 
history, contact the referee or interview the person. 

A Police vet won’t be necessary if the person is already 
regularly vetted (at least every three years) as a requirement 
of a membership with a professional organisation, or if they 
have a license or registration that requires Police vetting. 

An organisation cannot employ or engage, or continue 
to employ or engage, someone as a core worker if that 
person has been convicted of a specified offence (unless 
that person holds an exemption).  There are 39 specified 
offences specified in the Act, most of which involve child 
victims, or are of a sexual or violent nature.

The Criminal Records (Clean Slate) Act 2004 does not apply 
to safety checks for core workers (although it does apply to 
safety checks for non-core workers.) Therefore, a Police vet 
for a core worker will uncover convictions usually covered 
by the Clean Slate Act. 

If an organisation believes a core worker has a conviction 
for a specified offence, the organisation must follow 
a specific process under the Act for suspending and 
terminating the worker. A termination under this section will 
be deemed justifiable.

Policies
Prescribed State services, DHBs, school boards and 
any organisations that enter into contracts or funding 
arrangements with those organisations (and who provide 
children’s services) must also have child protection policies 
in place. For the prescribed State services, DHBs and 
school boards, the policy has to be on the organisation’s 
website and must be reviewed every 3 years. Further, these 
organisations must ensure that where they enter into a 
contract or funding arrangement with an independent 
person, that person adopts their own child protection 
policy if some, or all of the contract or arrangement is about 
providing children’s services. 

The policy must contain provisions on the identification and 
reporting of child abuse and neglect in accordance with the 
Oranga Tamariki Act 1989.

If your organisation is covered by the Act, you need to 
ensure you’re complying with safety checking requirements, 
and if you’re required to, that you have a policy in place.  
Check with the Anderson Lloyd employment team to see if 
your organisation is covered, and what you need to be doing 
to comply. We can also advise on child protection policies.  

Jessica Frame
Senior Solicitor
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The Government established 
the Fair Pay Agreement (FPA) 
Working Group in June 2018.  
This was chaired by Jim Bolger.  
The Working Group delivered its 
report on 20 December 2018.  
Almost a year later, in October 
2019, the Government released 
its discussion paper and sought 
feedback on a range of options  
for the design of FPAs.  
The consultation period closed on 
27 November last year.

Fair Pay Agreements a role for the National Representative Bodies to coordinate 
bargaining representatives. Representative bodies must 
represent non-members in good faith.

The Working Party also recommended that clear timelines 
will be needed to prevent lengthy processes creating 
excessive uncertainty or cost and that notification of parties 
will be a critical element. Bargaining should be supported 
through employment relations facilitation.

The Government has indicated that there will be no recourse 
to industrial action during bargaining. Disputes over 
coverage may be determined by the Employment Relations 
Authority (Authority) with parties attending mediation as the 
first port of call.

Where disputes cannot be resolved through mediation, the 
parties should be able to apply to the Authority to have the 
matter determined. Those determinations should only be 
appealed on limited procedural grounds. Once in force, any 
dispute over the terms of an FPA should use the standard 
dispute resolution process.

When FPAs are concluded, the procedure for ratification 
should be set in law. Registration of FPAs should be required 
by law and should be publicly available.

Proposed bargaining and dispute  
resolution process
Business groups have lobbied hard against the plan to 
implement FPAs, claiming they would represent a return 
to national awards. The National Party claims that no 
legislation will be seen before the election and that Labour 
has effectively ‘kicked PFAs for touch’. The Council of Trade 
Unions however sees FPAs as a core promise made by the 
Labour Government. If Labour is re-elected, it is highly likely 
that the majority of the Working Party’s recommendations 
will be translated into legislation.  

The support packages rolled out by the Labour Government 
in response to Coronavirus, emphasise the Labour 
Government’s intent to provide better parity for workers 
across industries and across sectors. It is hard to see that 
approach changing as workers and businesses slowly come 
out the other side of this pandemic world economic event.

The rationale for FPAs is that wages in New Zealand have 
grown much more slowly for workers on lower incomes, 
than those on higher wages. Wages have grown more 
slowly than labour productivity. The OECD has warned that 
income inequality has a negative and significant impact 
on economic growth. New Zealand has both an inequality 
and a productivity challenge. The Government’s vision is to 
use the employment relations framework to create a level 
playing field where employers are not disadvantaged by 
paying reasonable industry-standard wages.

The Working Party recommendations were that FPAs could 
be most useful in sectors or occupations where particular 
issues with competitive outcomes are identified – e.g. 
competition is based on ever-decreasing labour costs, 
rather than an increase in quality or productivity. FPAs could 
also be used more generally where workers and employers 
identify scope to improve outcomes across a sector or 
occupation.  

The Working Party paper addressed a number of practical 
considerations. It recommended that the process should be 
initiated only by workers and their Union representatives.  
The threshold should either be the representativeness 
trigger (a minimum threshold of workers or percentage of 
workers in a nominated sector or occupation) or the public 
interest trigger where there are harmful labour market 
conditions in a nominated sector or occupation.

The recommendations regarding coverage included that 
FPAs cover not only employees but contractors and that all 
employers in the defined sector or occupation should, as a 
default, be covered by the FPA.  

The Working Party recommended that the legislation should 
set the minimum content that must be included in the 
FPA. Bargaining parties should nominate a representative 
organisation to bargain on their behalf and there should be 
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Temporary updates to the 
parental leave scheme 
have come into force as 
a result of the COVID-19 
Response (Further 
Management Measures) 
Legislation Act 2020. 
Permanent changes to the 
scheme will also come into 
effect from 1 July 2020.  

Updates to the 
Parental Leave 
Scheme 

Temporary changes to parental leave
The COVID-19 Response (Further Management Measures) 
Legislation Act 2020 has made temporary changes to the 
parental leave scheme governed by the Parental Leave and 
Employment Protection Act 1987 (the Act). Essential workers 
who are currently on parental leave will be able to temporarily 
return to work, without losing their entitlements under the Act.

A person may be deemed a “COVID-19 response worker” if:

1. that person is currently entitled to parental leave;

2. that person has agreed to return to work temporarily 
to respond to circumstances related to the outbreak of 
COVID-19 (or is a self-employed person who wants to 
return to work temporarily as a result of the outbreak of 
COVID-19); and

3. in the circumstances of COVID-19, that person’s role cannot 
reasonably be filled by another person (because of that 
person’s skill, qualifications, or experience), or there is a 
higher than usual demand for workers doing that role.

COVID-19 response workers should be aware of the 
consequences of returning to work on a temporary basis, 
including that the worker will not receive any parental leave 
payments or pre-term baby payments during the period they 
return to work. Any parental payments received during the 
temporary return to work are deemed to be an “overpayment” 
and must be returned.

Access to the temporary parental leave scheme 
Whether an employee becomes a COVID-19 response worker 
must be agreed to by both the employee and employer. Any 
person who left parental leave from 25 March 2020 to become 
a COVID-19 response worker will effectively have their parental 
leave entitlements put on hold.

Parental leave payments may resume following the workers’ 
temporary return to work, if specified criteria are met, 
including that the return to work was for no longer than 12 
weeks (unless a labour inspector has deemed a longer period 
reasonable) and the return to work was for one continuous 
period (unless a labour inspector deems that more than one 
period was reasonable).

Permanent changes to parental leave 
Pursuant to the Parental Leave and Employment Protection 
Amendment Bill, entitlements to parental leave payments and 
primary care leave will increase from 1 July 2020. Specifically, 
amendments increase entitlements to parental leave and 
parental leave payments from 22 weeks to 26 weeks.

Anna Davidson  
Associate
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Malcolm Couling
Senior Associate

Section 14 of the Holidays Act 2003 (Act) sets out what is 
captured as gross earnings and includes “productivity or 
incentive based payments” but excludes “discretionary 
payments”.

The recent judgment of the full 
Employment Court in Metropolitan 
Glass & Glazing Limited v Labour 
Inspector [2020] NZEmpC 39 has 
clarified the issue of when and in  
what circumstances bonuses will  
be contractual or discretionary  
for the purposes of calculating  
“gross earnings”.

Holidays Act and 
discretionary
bonuses

The term discretionary payments is defined in section 5 of 
the Act and includes a payment that the employer is not 
bound by the employee’s employment agreement to pay 
the employee. That definition was added in 2011. Since then 
employers have sought, by contract or by policy, to avoid 
their liability to include a bonus payment in any annual 
leave payment calculations on the grounds that they are 
discretionary. MBIE has, since May 2017, sought to clarify 
the position.

In Metropolitan, the individual employment agreements 
made provision for the payment of ‘discretionary’ bonuses. 
In order to be paid the bonus the employees’ needed to 
achieve agreed KPIs and/or the completion of projects 
on time and on budget. The invitation into the Scheme 
included the following statement:

Any payments made under this Scheme are totally at the 
discretion of Metro’s Board of Directors and there is no 
guarantee of any payment even if the DIFOT, Retrofit & 
EBIT performance targets are achieved.

The full bench of the Employment Court had little difficulty 
concluding that the:

payments received under the Schemes are remuneration 
for effort put in by the employee.

The Court also said that s14(a)(iv) of the Act “clearly 
contemplates” that such productivity and incentive 
payments are captured and that was irrespective of whether 
those payments:

arise out of provisions in the written individual 
employment agreement or from policy documents, or 
are contained in a separate, standalone document.

The Court also confirmed that having tied the payments 
to productivity targets Metropolitan Glass cannot contract 
out of the Act. So statements that the bonus payments do 
not come within the definition of “gross earnings” or are 
“discretionary” for the purposes of the Act “carry no legal 
weight”.

Finally, the Court in deciding that the payments were gross 
earnings confirmed:

neither the variability of the amount of the payment, 
nor the conditional nature of it, makes the payment a 
discretionary payment for the purposes of the Act.

Bonus payments will not be discretionary just because the 
employer gets to decide who participates in any bonus 
scheme, or the amount of any payment, or because they 
are only payable if certain conditions are met.

In summary, if an employee has to put in some effort and 
their effort is tied to a target/ KPI etc. in order to receive the 
bonus then the payment they receive is not discretionary 
no matter how it is structured or worded. The payment will 
need to be included in gross earnings for the purposes 
of calculating annual leave payments when the employee 
takes annual leave.

Only true and pure discretionary payments are excluded. 
These might include, for example, a one off Christmas 
bonus because the employer has had a good year and 
wants to reward the employees or the employer has 
secured a large client and wants to reward the team on a 
one off basis.
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These include:

• drafting and reviewing employment agreements

• collective bargaining

• redundancy

• disciplinary procedures

• representation in mediation and court appearances

• restraints of trade and protection of confidential information

• employment implications of business sales and purchases

• development of employment policies

• compliance advice

• obligations of employers, workplace occupiers and the 
operators of activities

• health and safety plans, guidelines and statutory 
requirements

• health and safety investigations and prosecutions

We have represented clients in hundreds of accident 
investigations, and in prosecutions for serious harm incidents, 
often involving fatalities, across a range of industry sectors, 
including construction, agriculture, adventure tourism and 
mining. Our specialist lawyers appear in the Courts at all levels 
and have been involved in some of New Zealand’s leading 
health and safety cases.

Anderson Lloyd has 
nationally recognised 
expertise in all areas of 
employment and health 
and safety law. We act for 
large employers, small and 
medium-sized enterprises 
and individual employees 
covering the full spectrum 
of legal issues.

Melissa Hammer
Senior Associate, Queenstown

p: 03 450 0733
melissa.hammer@al.nz
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