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Welcome to the second
edition of Rural. – our
rural and agribusiness
newsletter. Since our
last edition we have
enjoyed 102 days
COVID-19 free but now
we question again what
the future will look like
both economically
and from a COVID-19
perspective.

In what continues to be an uncertain time, a key focus of
Anderson Lloyd is communicating with our clients and
referrers, particularly in respect of recent changes in the
law, what we see in the legal market and best practice.
In this edition we have updates on changes to the Dairy
Industry Restructuring Act 2001, Freshwater Reforms,
the New Forestry Trader rules, the ETS, and the latest
information from Immigration New Zealand regarding
migrant and New Zealand workers.
In a positive sense we have been involved in a number of
deals with investment in primary industries contributing
to New Zealand’s economic recovery. Following those
transactions we thought it would be helpful to outline
matters to consider when bringing an equity investor
into your agribusiness and the advantages of limited
partnerships in the primary sector. Many of our clients have
trusts as part of their business or personal asset structures,
and have made enquiries regarding the new Trusts Act 2019
following the article we published in our last edition.
In this edition we have pulled together a number of our
clients’ frequently asked questions and our answers to
these questions.

Also positive is seeing our clients’ adaptability and focus on
innovation in these challenging times. For our part we are
committed to supporting our clients in a way that makes
them more resilient and robust. In July the Government
announced the launch of an Industry Transformation
Plan (ITP) proposed to transform and grow New Zealand’s
agritech sector. A summary of the ITP is included in this
edition for your information.
We will continue to regularly update our website and
LinkedIn pages as our teams publish up to date advice
in relation to Government directives, initiatives and
legislative changes in this continually changing COVID-19
environment.

Vanessa Robb, Partner
Property and Private Client
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A limited partnership avoids the double tax because the
partnership is usually not taxed in Australia. So there is no
tax credit to lose, and no double taxation.

Flexibility in profit allocations
Companies tend to be very rigid in how profits are allocated
to shareholders, because of the nature of dividends.
Limited partnerships can offer much more flexibility, like
traditional partnerships. Within reason, you can agree how
the profit will be distributed. This can be very helpful in the
perennial primary industry challenge – inter-generational
succession planning.

Limited liability
A limited partnership has a very big advantage over a
partnership, because the partners, other than the general
partner, have limited liability to the outside world. This
means that a limited partnership has most of the flexibility
and tax advantages of an old fashioned partnership, with
the added advantage of limited liability, like a company.

Advantages
of limited
partnerships
in the primary
sector
Limited partnerships have
been in New Zealand for over
a decade. More and more
they offer advantages over a
company in some situations.

Advantages
So, a limited partnership has several possible advantages
over a company:
1. No double tax on income crossing borders
2. The ability of partners to more easily utilise losses
3. More flexibility in moving profits/losses between partners
4. More flexibility, generally

How relevant is this to the primary sector?
The nature of limited partnerships

Tax implications

Limited partnerships are essentially incorporated partnerships.
There is a lot of flexibility (and relatively few rules) about
how you structure them. This is a major strength of the
limited partnership, but it does have a down-side. The limited
partnership agreement is a combination of an old-fashioned
partnership agreement and a company constitution. There is
no such thing as a “standard” agreement, which means they
are more expensive than a company to incorporate.

In many ways a limited partnership is treated like a
partnership for tax. Profits and losses usually flow directly to
the partners, in the way the limited partnership agreement
sets out. This means that tax is assessed to the partners, not
to the partnership itself.

The other unusual thing about a limited partnership is that
it does not have a board. Instead, it must be managed
by a “general partner”. Practically, the role of the general
partner is a slightly unusual mixture of a board and a
manager. The general partner is almost always a company.
The company has a board. In reality (but not legally), the
directors of the general partner are the “board” of the
limited partnership.
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Limited partnerships are probably more useful in the
primary sector than in many others due to the benefits of
the first three of those advantages listed.
Please feel free to talk to Anderson Lloyd about whether a
limited partnership might be the right fit for you.

It is often very useful in an entity that makes losses early on.
It means that partners may be able to offset the tax effect of
the losses against other income.
This is also particularly relevant with entities that span
foreign jurisdictions because it can avoid double taxation.
For example, if an Australian company is taxed in Australia,
then pays a dividend to a New Zealand shareholder, the
shareholder is taxed on the dividend in New Zealand. But
Australian tax credits for tax paid in Australia (the equivalent
of imputation credits) are not available to the New Zealand
shareholder. So the shareholder is taxed twice.

Bryan Henderson, Partner
Corporate Commercial
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Changes to the
Dairy Industry
Restructuring
Act 2001

The Dairy Industry
Restructuring Amendment
Bill (No 3) (Bill) was granted
Royal Assent on 24 July 2020
and has now become law.

The Bill amends the Dairy Industry Restructuring Act
2001 (Act) which enabled Fonterra to be established
almost 20 years ago.
The Bill was introduced as a result of a review
commenced by the Ministry of Primary Industries which
recommended changes to ensure better management of
on-farm performance, improved certainty of milk price
calculation, and greater protection of consumer interests.
Overall, the changes are aimed at enhancing the
performance of New Zealand’s dairy industry and
ensuring that the Act remains fit-for-purpose in a post
COVID-19 world.

What are the immediate changes?
The Bill introduces a number of changes which took effect
from 1 June 2020, including:
• allowing Fonterra to refuse the supply of milk from newly
converted dairy farms or where farmers are unable to meet
Fonterra’s terms of supply;
• expanding Fonterra’s terms of supply to include factors such
as health and safety, animal welfare, and a farm’s measures
to protect the environment, with Fonterra permitted to pay
different prices on the basis of such factors;
• limiting Fonterra’s ability to calculate the base milk price and
clarifying that Fonterra can pay a different farm gate price to
the base milk price – though these prices are now required
to be published each season;
• updating the terms on which Fonterra supplies regulated
milk to Goodman Fielder to meet increased domestic
consumption; and
• requiring Fonterra to appoint one member of its Milk Price
Panel on the nomination of the Minister of Agriculture.

Rights of entry and re-entry are now closed
The Bill removes open entry rights of new and returning
farmers, though this change will only take effect from 1 June
2022 in order to give farmers and processors sufficient time to
prepare. From this date, all rights of open entry are removed
except for new farmers where:
• the applicant’s farm is majority owned by a person who has
never before been the majority owner of a milk supplier; and
• the applicant’s farm produces less than 300,000kg of milk
solids.

Reduced obligations on Fonterra to supply
large independent processors
On 1 July 2023 Fonterra’s obligation to sell raw milk to other
processors will cease where another processor has already
secured its own supply of 30 million litres or more in a single
season rather than for three consecutive seasons, as at present.

Moving forward
The Act will now be subject to review by the Minister of
Agriculture on a 4-6 year basis to ensure that the law governing
the dairy industry remains up to date and fit-for-purpose.
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Vanessa Robb, Partner

Luke Gordon, Law Clerk

Property and Private Client

Property and Private Client
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Unless otherwise prescribed in the NES-FW, the standards
will take effect from 3 September 2020. Activities which
were lawfully established prior to the NES-FW can continue,
provided an application for resource consent is made within
six months of the NES-FW taking effect. In some cases,
activities which already hold consent may continue to
rely on that consent until its expiry. Farmers should obtain
advice specific to their circumstances when determining
whether consent is required.

Freshwater
reforms
confirmed
The Government’s Essential Freshwater work
programme seeks to restore and protect
freshwater bodies throughout New Zealand, and
has been a focus of debate for several years. The
outcomes of this programme have now been
confirmed, with the following legislative and
policy changes being passed into law:

• Resource Management Amendment Act 2020
(RMAA 2020)
• National Policy Statement for Freshwater Management
2020 (NPS-FM 2020)
• National Environment Standards for Freshwater 2020
(NES-FW)
• Stock Exclusion Regulations, and
• Measurement and Reporting of Water Takes Regulations

The NES-FW and Regulations contain controls which apply
directly to farmers from the date they take effect. Meanwhile,
the NPS-FM contains policy direction that will be given
effect to through regional plans, which will contain rules that
apply to farmers. Changes have been made to the Resource
Management Act (RMA) to facilitate implementation of the
policies and regulations.
There is significant detail in the provisions – we summarise
below some of the key provisions of relevance to farmers
and other primary industry producers.
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The NES-FW also provides that regional plans may contain
more stringent requirements - so in some cases there may
be dual consent requirements under both the NES-FW and
relevant regional plan.
Regulations
The Regulations impose the following additional
requirements:

Controls on farming activities
NES-FW
The NES-FW introduces a number of new standards that
apply to farmers, including:
• resource consent requirements for intensification of
land use, until the end of 2024 – for example increasing
irrigation by more than 10 hectares on a dairy farm,
converting land to dairy, or increasing forage cropping
above the highest annual amount between 2014/15 and
2018/19. The standard does not apply to commercial
vegetable growing and horticultural crops. These
regulations will only apply until the end of 2024.
• controls or resource consent requirements for winter
grazing on forage crops – winter grazing will be permitted
where the area grazed is less than 50 ha or 10% of the
property (whichever is the greater), land slope is less
than 10 degrees, and conditions relating to setbacks from
waterways, depth of pugging and re-sowing are met.
These standards apply from 1 May 2021.
• minimum standards or resource consent requirements
for stock holding pads – minimum standards relate to
the permeability of the base area; collection, storage
and disposal of effluent; and setbacks from waterbodies.
Where standards are not met resource consent will be
required from 1 July 2021.
• resource consent requirements for feedlots – feedlots
will require resource consent, and will be required to
address compliance with the stock-holding standards
referred to above.
• a cap on synthetic nitrogen fertiliser use – all pastoral
farmers are required to keep synthetic nitrogen use
below 190kgN/ha/year. In addition, dairy farmers will be
required to report on levels of nitrogen fertiliser use to
their regional council. The cap will be reviewed in 2023 to
consider whether the amount should be adjusted.

• Stock Exclusion – generally requiring a three metre
setback from waterbodies with a width of greater
than one metre, although exemptions apply in some
circumstances, including for sheep and most low
intensity hill country farming. Deadlines for compliance
are staggered depending on factors including stock type,
feed and land slope, and range from 1 July 2023 to 1 July
2025. Existing permanent fences (as defined) will not
have to be moved to comply with the setback distances.
• Measurement and Reporting of Water Takes –
requirements apply to takes of more than 5 litres/second,
with timeframes for compliance staggered from two
to six years depending on volume of the take. In most
cases the system will need to measure water use every
15 minutes and provide electronic records to the regional
council daily.

Freshwater planning
NPS-FM 2020
The NPS-FM 2020 sets national policy direction that
regional councils must adhere to when preparing regional
policy statements and plans, replacing previous versions of
the NPS-FM. Key changes include:
• a strengthened requirement to “give effect to” Te Mana
o Te Wai, prioritising the health and wellbeing of water
bodies, then the essential needs of people, followed by
other uses;

for Dissolved Inorganic Nitrogen (DIN) or Dissolved
Reactive Phosphorus (DRP). New requirements are
included for freshwater monitoring and response to any
degradation identified.
• specific requirements to avoid loss or degradation of
wetlands and rivers, and maintain or improve fish passage.
RMA Amendments for faster freshwater planning
Regional councils are required to notify new or varied
regional policy statements and plans, to give effect to
the NPS-FM by December 2024. Final decisions must be
made by 2026 (or 2027 where an extension is granted). All
freshwater plans will now be heard by a freshwater hearings
panel. The panel can make recommendations beyond the
scope of submissions and appeal rights are limited.

Freshwater Farm Plans
The RMAA 2020 also introduces the ability to require farms
of a certain size (20ha for arable and pastoral farms, 5ha
for horticultural land use) to have certified freshwater farm
plans (FFP). The FFP must specify how adverse effects on
freshwater and the ecosystem are to be avoided, remedied,
or mitigated. FFPs will be audited and compliance
monitored.
These requirements will only apply to areas as specified in
an Order in Council, based on recommendations from the
Minister for Environment. In many regions farm plans are
already required by the regional plan, and FFP requirements
are unlikely to be applied.

Compliance and involvement in future
planning processes
As with most new regulations, there will be intricacies in
applying the rules to the particular circumstances of some
farms. We encourage farmers to undertake a detailed
review of applicable requirements and take advice where
required to ensure compliance. We also recommend
farmers participate in relevant regional planning processes,
particularly given that these will be more fast paced going
forward, with the potential for changes during the process,
and limitations on appeal rights.

• a requirement to improve degraded waterbodies,
and maintain or improve all others using the national
objectives framework;
• an expanded national objectives framework, including
new compulsory values (threatened species and mahinga
kai), and attributes relating to ecosystem health, to be
managed through regional plans. More stringent national
bottom lines now apply for ammonia and nitrate toxicity,
although notably no bottom lines have been introduced

Sarah Eveleigh,

Jess Hardman,

Partner

Solicitor

Resource Management

Resource Management
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Forests (Regulation of
Log Traders and Forestry
Advisors) Amendment Bill

Applications for registration will be assessed by the
‘Forestry Authority’, which will be administered by the
Ministry of Primary Industries.
Log Traders and Forestry Advisors will be required to
comply with any conditions of their registration, along with
their obligations under the Act (as amended by the Bill)
and the Regulations. These obligations include new rules
in relation to both trade and forestry practice standards
(which are required to be achieved by both Log Traders
and Forestry Advisors) and a code of ethics (applicable to
Forestry Advisors only).
The specific details of the trade and forestry standards,
application fees, registration conditions and general
obligations are not currently known (and will be set out in
the Regulations in due course). However, the Bill is clear
that any regulations made as to the conditions that can
be imposed on Forestry Advisors’ registration can only
relate to different categories of registration, educational
requirements, the advice that can be provided in relation to
their registered category and other requirements necessary
to ensure the rules are complied with.
Under the Bill, a failure to register, or failure to comply with
obligations under the amended Act and/or Regulations,
will be an offence for Log Traders and Forestry Advisors.
The penalties for such offences will be up to $40,000 for
individuals and up to $100,000 for corporates and other
entities. The Bill also contains concepts of ‘misconduct’
and ‘unsatisfactory conduct’ relating to the behaviour of
Forestry Advisors and Log Traders. Any person can make
a complaint to the Forestry Authority regarding such
behaviour and the Forestry Authority will make a decision
on the matter. This can have various implications for entity’s
registration, such as the imposition of conditions, or
suspension.

The Forests (Regulation of
Log Traders and Forestry
Advisors) Amendment Bill
(the Bill) passed its third
reading in Parliament on
22 July and received Royal
Assent on 6 August.
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The Bill amends the Forests Act 1949 (the Act) by adding a
new Part 2A and implementing regulations that are to be in
line with the purpose of the Bill (Regulations). These new
amendments will come into effect on the earlier of a date
appointed by the Governor-General (by Order in Council),
or the second anniversary of the day on which Royal Assent
is received.
The stated purpose of the Bill is to strengthen New
Zealand’s domestic forestry supply chain and to ensure
positive outcomes for climate change. According to the
Bill’s explanatory note, this is driven by forecasts that
smaller forestry owners will provide 40% of New Zealand’s
annual harvest in the next ten years, which calls for the
regulation of the forestry industry to protect those small
operators. The Bill also notes that this purpose reflects
the need to support New Zealand’s economic recovery
following the COVID-19 crisis.

As the Bill will result in material changes for New Zealand’s
forestry industry, we are aware that it has generated a lot
of interest (and controversy), with many forestry operators
being opposed to the proposed changes.
The Bill introduces the requirement for ‘Log Traders’ and
‘Forestry Advisors’ to be registered to operate in the New
Zealand market. Log traders are entities who are involved
in buying, selling, and processing logs in New Zealand (Log
Traders). However, small scale log traders, being those who
trade less than 2,000 cubic metres of logs a year, are not
required to register. Forestry advisors include those who
provide forestry adviser services listed in the Bill (or the
Regulations), make reports or inspections relating to one of
those forestry adviser services or act on behalf of someone
selling or purchasing forest products (Forestry Advisors).
There are various exemptions to the requirement to be
registered as a Forestry Advisor.

There was initially concern (after the Bill’s first reading) that
the rules relating to trade and forestry practice standards
would dictate the price of logs being traded, and that this
could be a breach of international trade obligations. In
response to this concern, the Bill now provides that those
rules “cannot impose any condition or requirements that is
properly a matter for commercial agreement between the
parties”.

Dan Williams,

Bede Maher,

Partner

Senior Associate

Property and Private Client

Corporate Commercial
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Bringing in an equity
investor into your
agribusiness –
issues that arise
v

So how does this typically
happen and what are the
legal issues to consider?
Due diligence and having your house
in order
The investor will typically engage their financial advisors
and lawyers to undertake due diligence in respect of the
investment in your farm, orchard or vineyard, etc. It is
important that your house is in order with a complete set of
accounts over a number of years and that all key assets and
consents to operate the business are in place. For example,
any uncertainty in relation to a key consent, whether it be
land use or a water take will have a significant impact on
value. It is important to run the ruler over your own business
before seeking an investor to make sure you putting your
best foot forward and are in a good position in terms of
investment. Often you will have a sum in mind as to how
much you will need to strengthen your balance sheet or
invest in expansion. This will translate into a number of
shares or percentage of ownership relative to the fair value
of the business. The fair value will often be determined by
reference to risk. Reducing that risk is key.
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Another due diligence issue to consider is what entity is
the investor investing in? Does that entity own the land and
business, or just the business which is in turn leased from
another entity? It is important to have clarity around your
structure and what you are offering, before seeking investors.

Governance and control
A key issue will be the level of control and representation
that the new investor will require. Are you going to be
50/50 partners? Will the investor be passive or active?
Will they require representation on the board? These will
be important issues to work through to ensure that the
investor’s expectations in terms of their involvement meet
your expectations.
If it is the case that the investor is going to be a minority
shareholder and take a relatively passive role with perhaps
the right to appoint one director to the board, then the
matter is relatively straight forward, but this is not always
the case. The biggest risk from the investor’s point of view is
financial, whereas the biggest risk for the party seeking an
investor is often relationship orientated. If the relationship
goes wrong this will have a serious impact on the
business and stress levels. To minimise the risk of differing
expectations it is important to document the transaction
properly from the beginning.

Documentation

Summary

A Heads of Agreement (HOA) is a good start, setting out key
aspects of the agreement between the parties in terms of
the amount to be invested, number and class of shares, right
to appoint a director(s) to the board and what key decisions
of the company will require shareholder support.

In summary, it is important to make sure your house is in
order before seeking investors. There needs to be clarity
about what they are investing in, so as not to “muddy
the waters”. This may involve some restructuring before
investment takes place. The investment should be properly
documented, and an HOA is a good start to ensure that both
parties are on the same page. A key risk is the relationship
risk and while proper documentation of the deal cannot
extinguish this risk, it can mitigate and reduce the possibility
of a fall out between the parties.

A draft HOA a good way of drawing out key issues and
ensuring that the parties are on the same page at the
beginning. The HOA can attach an initial business and
Capex plan with some detail around each party’s role in
the organisation. The agreement can be conditional upon
completion and execution of more detailed documents,
such as a shareholder agreement and subscription
agreement in respect of the issue of the shares to the
investor with appropriate warranties.

Lastly, ensure proper legal and accountancy advice as a
number of issues may arise including compliance with the
FMCA and tax issues to name a few.

Financial Markets Conduct Act 2013
In addition to the documentation around the investment, it
will be important to ensure compliance with the Financial
Markets Conduct Act 2013 (FMCA). Any offer of shares
is technically caught by the FMCA as a “regulated offer”
requiring disclosure. It will be important to ensure that the
investor or investors fall within an appropriate exclusion
within the Act to avoid the cost and complexities of having
to issue a product disclosure statement (PDS).

David Goodman, Partner
Corporate Commercial
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Key Actions
In addition to existing work plans for the government and
industry group, the ITP has highlighted new activities aimed
at growing the New Zealand agritech sector. The programme
action plan has two elements: long-term actions aimed at
growing the sector generally, and short term, high impact
projects intended to give an immediate boost.
The high impact projects include:
• establishing a Robotics, Automation & Sensing Institute
aimed at centralising research and development
to address the need for on-farm and on-orchard
horticultural automation;
• hosting the Farm2050 Nutrient Initiative at which the
first major initiative being proposed is to identify new
biological methods of improving soil nutrition and
achieve more sustainable farming; and
• creating a specialist agritech venture capital fund
to remove funding constraints for new start-ups and
increase the commercialisation of new research.

What’s next?
The ITP states it is intended to be a ‘living document’,
evolving to meet the changing needs of the sector and
the markets it serves and an important aspect of the
government’s COVID-19 primary sector recovery road map,
‘Fit for a Better World’.

Agritech
sector to
get a push
Economic Development Minister
Phil Twyford and Agriculture
Minister Damien O’Connor on 21
July 2020 announced the launch
of an Industry Transformation
Plan (ITP) to transform and grow
New Zealand’s agritech sector.
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As part of the implementation phase of the ITP, it
is proposed that a governance group with industry
representatives will be established to monitor and guide the
application of the ITP.

The ITP was co-developed with farming and agritech
industry representatives by a multi-agency taskforce
(Taskforce) headed by the Ministry of Business, Innovation
and Employment.

The New Zealand Agritech Industry

The ITP states it is intended to provide the sector with
the support necessary to accelerate its growth, attract
investment and increase the commercialisation of its
intellectual property all with the aim of creating a globally
competitive agritech ecosystem.

• small markets providing an ideal testing ground for new
technologies;

The Government has pledged $11.4 million of Budget 2020
to support the implementation of this plan, with additional
investment from a share of the $84 million fund earmarked
for the Sustainable Food & Fibre Futures as well as ongoing
support from other existing government programmes.

The Taskforce believes New Zealand is well-placed to take a
prominent position in global agritech development due to:

• strong pasture-based management systems; and
• New Zealand’s membership in a number of free trade
agreements and strong international reputation.
The focus of the ITP will be on manufacturing, biotech
and digital-based technology companies working in the
agriculture, horticulture, aquaculture, apiculture and fishing
sectors. Forestry and wood processing are the focus of a
separate ITP.

Vanessa Robb, Partner

Luke Gordon, Law Clerk

Property and Private Client

Property and Private Client
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Overview of the changes
to the Climate Change
Response (Emissions
Trading Reform)
Amendment Act

On 22 June 2020, the
Climate Change Response
(Emissions Trading Reform)
Amendment Bill received
royal assent, introducing
updates to the Emissions
Trading Scheme (ETS).
In pursuit of improving the ETS, the Climate Change
Response (Emissions Trading Reform) Amendment Bill (Bill)
has received royal asset, amending the Climate Change
Response Act 2002 (CCRA). The changes will come into
force at different stages, with the majority of the changes
coming into force this year followed by further changes
coming into force on 1 January for the years 2021, 2023 and
2024. The aim of the changes are to reduce New Zealand’s
overall emissions and bring international climate change
targets within reach.
The key changes that result from the Bill are as follows:

• Updating the purpose of the CCRA
The purpose of the CCRA has been updated to support
implementation of New Zealand’s international climate
commitments under the Paris Agreement and domestic
targets and emissions budgets, to be set under the
Climate Change Response (Zero Carbon) Amendment
Bill (Zero Carbon Bill). See our comments on the Zero
Carbon Bill here.

• Allowing for cost containment reserve /
robust and transparent auctions
Currently participants within the ETS can purchase
unlimited New Zealand Units (NZUs) from the
Government at a fixed price of $25 per NZU for
immediate surrender. This arrangement will be
replaced with an ETS auction mechanism coined the
cost containment reserve (CCR). The CCR operates by
ensuring there is initially a limited reserve supply of NZUs
at auction, however additional NZUs will be released
when NZU market prices reach a certain level. In 2021,
the trigger price for the CCR to release additional NZUs
at auction will be $50, which increases by 2% each
following year.
The purpose of the CCR is to control the market price
of NZUs. Releasing more NZUs matches high market
demand, which reduces the market price of NZUs when
it gets too high. Conversely, where the market price of
NZUs gets too low, the CCR provides a minimum price for
NZUs at the auction to increase the market price. As part

of this process, the Minister of Climate Change (Minister)
must ensure that emissions are reduced, or removals are
increased, to match the reserve amount of NZUs released.
To support robust and transparent auctions, the Minister
may also appoint an independent auction monitor to
validate auction results, monitor anti-competitive behavior,
and produce public reports on the results of auctions.
The auction process
Auctioning will be quarterly, with an auction notice
published at least 30 days prior to the auction date, and
is expected to begin in 2021. The auction process will
involve:
• each bidder submitting a single bid at their preferred
price;
• all bids will be ranked from highest to lowest, with the
clearing price set as the lowest successful bid price;
• uniform price means that all bidders will pay the
clearing price regardless of the preferred price
enclosed in their bid;
• successful bids are awarded NZUs from the auction.
NZU fixed price increase
The fixed price will increased from $25 to $35, to reflect
the new price of NZUs under the new ETS. The $35
fixed price option ($35 FPO) will be available to bidders
depending on when the first auction begins. Generally,
the $35 FPO will cover emissions from the year previous
to the auction, up until 31 May of the year the action is
held. However, if the auction takes place in 2022, the $35
FPO will cover emissions from this year and next year, up
until 31 May 2022.
Post-1989 forestry participants can use the $35 FPO to
cover multiple years of emissions. The proportion of how
much the $25 or $35 FPO will be used for a particular part
of the emission period is determined on a pro-rata basis.

• Enabling cap on emissions covered by ETS
The Government will start introducing regulations to set
an overall limit for the supply of NZUs for each year to
apply for a period of five years. This means that in each
year the Government will set a limit on the supply of
the total NZUs available in the ETS whether by means of
auction, other means, or approved overseas units. The
details of overall limits and price controls will be set out
in the regulations, which the Ministry have stated will
likely be published by the end of 2020. These regulations
must be generally in accordance with the relevant
emissions budget, the relevant nationally determined
contribution for New Zealand under the Paris Agreement
and the target to be carbon neutral by 2050. However,
this is subject to the discretion of the Minister when
considering the factors set out at new sections 30GC(5)
and 30GC(6) of the CCRA.
Continued >
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The new section 30GC(5) records the main matters to be
considered by the Minister as:
• the projected trends for New Zealand’s greenhouse gas
emissions in the 5 years after the current year;
• the proper functioning of the emissions trading
scheme;
• international climate change obligations and
instruments or contracts that New Zealand has with
other jurisdictions to access emissions reductions in
their carbon markets;
• the forecast availability and cost of ways to reduce
greenhouse gas emissions that may be needed for
New Zealand to meet its targets for the reduction of
emissions;
• any recommendations of the Climate Change
Commission that are made after an emissions budget
is first set, including any desirable carbon price path (if
available); and
• any other matters that the Minister considers relevant.
The new section 30GC(6) records the additional matters
to be considered by the Minister, but only in relation to
regulations on price controls, as:
• the impact of emissions prices on households and the
economy;
• the level and trajectory of international emissions
prices (including price controls in linked markets); and
• inflation.

• Phase-down of industrial allocation
The ETS will require a phase-down of all industrial
allocations from 2021. Currently, those that meet the
criteria prescribed in the CCRA may be eligible to receive
an industrial allocation of NZUs. Industrial allocation is
targeted at activities (production processes) that are both
emission-intensive and trade-exposed.
Industrial allocation aims to reduce competitiveness
issues for New Zealand businesses impacted by ETS costs
in the global marketplace. New Zealand businesses are
unable to pass on increased costs to consumers solely
because they are competing with overseas businesses.
This competition could lead to businesses relocating to
countries which do not have equivalent climate policies.
Relocation would see a loss in production in New
Zealand and may also increase global emissions – this is
described as emissions leakage.
The ETS will reduce the level of allocation for every
activity by 0.01 each year from 2021 to 2030, with
greater reductions for 0.02 annually after 2030 and
0.03 annually after 2040. On the recommendation from
the Climate Change Commission to the Minister, some
industrial activities can have different rates of reductions
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depending on whether an activity has a higher or lower
emissions leakage. The aim of reducing industrial
allocation is to encourage high emission intensive
businesses to slowly reduce their carbon emissions.

• Strengthened compliance regime
To encourage compliance with the ETS, the Bill
introduces new infringement offences for low-level
offending. Low-level offending will not result in
convictions, but offenders will be required to pay a
penalty fee (however convictions will ensue for more
serious offending). Emissions related penalties are
separated into two categories:

removed from the ETS and the NZU balance will be
transferred to the swapped in land; and
3. closing a loophole that could allow foresters to
deforest and re-register land in order to game the
averaging accounting provisions.

• Introducing new permanent forest activity
into ETS
The Permanent Forest Sink Initiative will be
disestablished from 1 January 2024 and replaced with a
new permanent post-1989 forest activity in the ETS.

1. failure to surrender or repay NZUs; and
2. failure to report emissions or make mandatory
allocation applications.
Offenders may be liable to pay infringement fees of no
more than $2,000 for a body corporate or $1,000 for
any other person other than a body corporate. Different
amounts may be prescribed for infringement fees
depending on whether it is the first, second or third
infringement offence. In addition to paying a penalty fee,
offenders will be required to remedy their failure to meet
their obligations under the ETS.

• Averaging accounting for post-1989
forests registered from 1 January 2019
Averaging accounting will allow participants to account
under the ETS by reference to the expected long-term
average level of carbon stock of the land over multiple forest
rotations, rather than on a strict 1 unit per 1 tonne basis.
From 1 January 2023, averaging accounting will be
optional for forests registered from 1 January 2019
and mandatory from 1 January 2021. There are three
key features for post-1989 forestry under this average
accounting approach:
1. removing liabilities for carbon lost from adverse
events (such as storms or fires), as long as the
forest is replanted (and if the damage is so severe
that it prevents re-establishment of the forest, then
there will be a mechanism by which the land can be
removed from the ETS);
2. enabling liabilities to be offset by planting a carbonequivalent forest elsewhere. In such circumstances,
the swapped out carbon accounting areas will be

a) making a TOI optional when a forest lease or right
is granted; and

		

b) removing the need for executors /administrators
of estates to become participants in the ETS and
undertake a TOI when they begin to administer the
estate;

5. changes to offsetting to make offsetting more
effective and flexible for pre-1990 forest land owners.
This will be particularly important for owners, such
as Māori landowners and farm foresters, who hold
large areas of pre-1990 forest land that could be
suited to another land use. The improvements will
provide more flexibility around how to achieve
an offset forest, the ability to adjust an offsetting
application after it has been approved and only
apply enforcement action to the specific areas of
forest land that are not offset (as opposed to liability
for all deforestation from the original application /
revocation of the entire application);
6. better management of tree weed exemptions in
respect of deforestation liabilities; and
7. enabling owners of land with multiple owners better
access to exemptions in respect of deforestation
liabilities.

• Transparent scheme
Information on the emissions and removals of individual
businesses will be made publicly available online. This
will allow market researchers to have a more complete
picture on the ETS and put a public spotlight on emitters
captured by the ETS.

		

It is expected that these changes will be particularly
beneficial to small forest owners, farm foresters and, in
some cases, to trusts and forest owners of Māori land
under the Te Ture Whenua Māori Act 1993.

• Operational and technical improvements
for forestry
The Bill introduces a range of operational and technical
improvements specific to the forestry sector to simplify
the process and encourage the planting of new forests.
The improvements include:
1. enabling easier assessment of land eligibility for the
ETS;
2. enabling new regulations to define how carbon
credits are allocated in relation to grant-funded
forests to ensure that the CCRA does not force forest
owners to breach their ‘One Billion Trees’ contracts;

• Price on agricultural emissions from 2025
One of the major changes to be implemented by the
CCRA (as amended by the Bill) is the price that will be
implemented on agricultural emissions from 2025. The
details on this will be available by December 2022, as the
amended CCRA provides for the Minister and Minister
of Agriculture to prepare a report by that time outlining
what this pricing system should look like. This is to be an
alternative to the ETS for the agriculture industry.

3. adjustments to the mandatory emission return
periods to coincide with the deadlines prescribed in
the Paris Agreement;
4. a number of changes to simplify the change of
ownership process for registered post-1989 forest
land under the ETS, including changes to the way
transmissions of interest (TOI) for when registered
post-1989 land is bought, sold or transferred. The
main changes to TOI are:
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New Trusts
Act 2019 –
Frequently
Asked
Questions by
our clients

The Trusts Act 2019 (Act)
comes into force on
30 January 2021 and makes
a number of changes to trust
law in New Zealand. It will
have an impact on existing
and new trusts.
Some of the key changes include; the introduction of five
mandatory trustee duties that cannot be contracted out
of; 10 default trustee duties that can be modified by the
trust deed; obligations on trustees around the storage of
trust documents; a presumption of disclosure of basic trust
information to beneficiaries; the life of a trust has been
extended from 80 years to 125 years and the age at which
someone can inherit, receive distributions or hold a position
in a trust has been lowered from 20 to 18.
Since our last newsletter, we have had a number of clients
contact us with questions on the implications of the new
Act and what it will mean for them.

Q: I set up my trust before 30 January 2021,
does the Act still apply to me?

Q: I am a beneficiary of a trust, how is the
Act relevant to me?

Yes. The Act will apply to all trusts in New Zealand. The
extent the Act will affect your trust will depend on the terms
of the trust deed.

The Act favours beneficiaries in terms of access to trust
information. It contains a presumption that beneficiaries
must be given ‘basic trust information’, including notice
that they are a beneficiary of the trust, the details of the
trustees and that they can ask for other trust information.
There is a further presumption that trust information is
disclosed to beneficiaries if requested. This information
may include details of the trust property and the terms of
the trust. The purpose of these presumptions is to give
beneficiaries sufficient information to enable the terms of
the trust and the trustees’ duties to be enforced against the
trustees.

Q: Should I get rid of my trust?
Not without first obtaining professional advice and
considering the purpose of the trust. Many of the provisions
of the Act are simply bringing together existing rules and
duties into one piece of legislation. The introduction of the
Act itself, is not necessarily a reason to get rid of your trust.

Q: Is it worth paying for a review of my
trust now?
Yes, it is worthwhile consulting your lawyer for a review
of your trust. The terms of each trust deed are different
and what applies to one trust may not apply to another. A
review will establish if your trust is fit for purpose, if it is still
necessary, if any amendments are required and will provide
you with information on how to continue managing your
trust if you wish to keep it.

Q: Does the new Act change my role as
a trustee?
The extent of any changes on your role as trustee will vary
depending on the terms of your existing trust deed.
The Act imposes five mandatory duties that cannot be
excluded or modified by a trust deed. It also includes ten
default duties which automatically apply unless expressly
excluded by the trust deed. We recommend you undertake
a review of your trust deed to determine the extent the
default duties will apply.
The obligations around providing information to
beneficiaries and the storage of information are new and
it is important you understand and comply with these
obligations.

Before the trustees disclose information to beneficiaries,
there are a series of factors they must consider which
are set out in the Act. If after considering these factors,
the trustees reasonably consider the trust information
should not be provided they can withhold this information.
Trustees will need to be careful they comply with the Act’s
obligation of disclosure.

Q: Can I remove beneficiaries from my trust?
The answer to this depends on the terms of the trust deed
and circumstances of each case. There is no ‘one size fits
all’ answer as different trust deeds allow and prohibit certain
actions in this regard. There may be options to exclude
beneficiaries, however trustees need to be careful that they
are exercising their powers lawfully. We are happy to review
your trust deed and advise you on how best to proceed.

Q: I use a professional trustee, will there be a
cost increase in running my trust?
We expect to see an increase in all professional trustee
costs following the Act coming into force. The duties and
obligations on trustees are more onerous and professional
trustees will be looking to recover the cost involved in
meeting these obligations.

Q: Can I get out of any of these obligations
as trustee under an existing trust?
This will depend on the terms of your trust deed. You
cannot contract out of the mandatory duties, however you
may find that the existing trust deed already amends a
number of the default duties.
If there is a power of variation included in the trust deed
you may be able to vary the terms of the trust deed to
amend the default duties.

Vanessa Robb,
Partner
Property and Private Client
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Farm
Tenancies
Where an employer provides an employee with
accommodation during their employment, the arrangement
is referred to as a service tenancy.
As an employer or farm owner, it is important to be aware
that you must comply with the Residential Tenancies Act
1986 (Act) and you can be subject to a Tenancy Tribunal
hearing with monetary penalties if you fail to comply. In
particular, employers who offer service tenancies need to
be aware that:
(a)

they are a landlord as well as an employer;

(b)

service tenancies are fully covered by the Act;

(c)

rent does not need to be payable for a service tenancy
to exist;

(d)

there are special rules covering payment of rent;

(e)

there are special rules covering notice periods for the
termination of a service tenancy; and

(f)

there are obligations under the Income Tax Act 2007
arising from the tenancy.

It is not uncommon for the terms of a service tenancy to form
part of the employment agreement you have in place with an
employee. However it is important that a separate Tenancy
Agreement also be signed by the parties, and this has been
reiterated in recent decisions in the Tenancy Tribunal.

What are your obligations as a landlord of a
service tenancy?
The Act provides that a Tenancy Agreement must be in
writing, and there are number of compulsory clauses that
need to be included for the Tenancy Agreement to be
compliant with the Act.
From 1 July 2016, landlords are required to install smoke
alarms in all rental properties, and from 1 July 2019
landlords had to ensure there is adequate insulation in a
property and provide supporting insulation statements to
the tenants. In particular, ceiling and underfloor insulation is
compulsory where it is reasonably practicable to install, and
a landlord who fails to comply with the regulations may be
liable for a monetary penalty.
There are also requirements to provide heating, ventilation,
draft stopping, and moisture ingress and drainage. These
requirements must be complied with from 1 July 2021 within
90 days’ of any new or renewed tenancy. All rental homes
must fully comply with the healthy homes standards from
1 July 2024.
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Additionally, from 1 December 2020, a separately signed
statement with details of the property’s current level of
compliance with the healthy homes standards must be
included with most new or renewed Tenancy Agreements.
A Tenancy Agreement which meets the minimum
requirements of the Act can be accessed from Tenancy
Services. However, there are a number of important matters
to include in the Tenancy Agreement and we strongly
advise you to have your solicitor review your draft Tenancy
Agreement and employment agreement before presenting
it to your staff.

Immigration New Zealand Maximising the opportunities
for New Zealand workers

Ending a Service Tenancy
There are special provisions in the Act for the notice period
required to terminate a service tenancy. The general rule
is that when notice is given to terminate the employment
relationship, at least 14 days’ written notice is required
to terminate the service tenancy. Notice to terminate the
service tenancy can be less than 14 days where:
(a)

the notice to terminate the employment relationship is
less than 14 days; and

(b)

the landlord believes on reasonable grounds that the
tenant will cause substantial damage to the property if
the tenant is permitted to remain for 14 days; or

(c)

it is necessary for the conduct of the landlord’s business
where the tenant was employed that a replacement
employee be appointed in less than 14 days and no
suitable alternative accommodation is available for the
replacement worker during the period of 14 days (in
which case notice must not be less than 5 days).

Notice must be in the form specified in the Act. The service
tenancy cannot be terminated before the employment
relationship ends.

Conclusion
The rural and agribusiness team at Anderson Lloyd
recognises the nuances of service tenancy agreements
and employment agreements and can work with you to
put in place Tenancy Agreements that are effective and
reasonable. If you have any queries or questions give
one of the team a call.

Immigration New Zealand has made it clear that one of
its current priorities is to maximise the opportunities New
Zealand workers have to access the job market. Many
employers have found they cannot necessarily expect
that an experienced migrant worker they currently employ
will be issued with a new visa simply because they have
performed the job well. Employers are being required to
provide evidence of the steps they have taken to recruit
and train a New Zealand worker for a position before the
position can be offered to a migrant worker.
One of the key changes which came into force on 27 July
affects workers applying for essential skills visas. Rather
than using a combination of the ANSCO skill level and
salary to assess if a position is low, mid, or high skilled, the
assessment is now made on whether the person will be
paid at or above the median New Zealand wage (currently
$25.50 an hour), or below.

Sharon Knowles,
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Paying at or above the median wage has some advantages.
The visa has a duration of up to three years; there is no
limit to the number of essential skills visas the worker can

apply for or on the total time the worker can spend in New
Zealand on those visas. Workers earning below the median
wage however may be granted a visa for six months at a
time, with a maximum duration of three years followed by a
12 month stand down. Paying at or above the median wage
can however be prohibitive, especially given the seasonal
nature of work in the rural sector.
The domestic employment market has been fundamentally
changed by COVID-19, and we will be feeling the effects for
some time. Immigration New Zealand is releasing regular
updates about the legislative changes, and it is attending to
the feedback provided by various advocacy groups. Things
can change quickly so it is important to keep in touch, check
their website, and take advice on any specific queries.

Fiona McMillan, Senior Associate
Employment
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Crown Pastoral Reform Bill new legislation affecting
New Zealand’s high country
pastoral land

Commissioner for Crown lands has put a “substantive
proposal” to the leaseholder. As at the date of this article,
there are four high country stations for which a “substantive
proposal” has been accepted, and six for which a “preliminary
proposal” has been advertised.

For discretionary activities a new process will be followed for
obtaining consents from the Commissioner. As a part of this
new process all applications and decisions will need to refer
to and address a newly defined list of ‘outcomes’ for Crown
pastoral land. These outcomes are:

While the Government’s appetite for tenure review has reduced
over recent years, the Bill will permanently prevent it.

1. Maintaining or enhancing inherent values across the Crown
pastoral estate for present and future generations, while
providing for ongoing pastoral farming.

The Bill does not otherwise change a leasehold farmer’s
tenure over Crown pastoral land, such as ongoing rights of
renewal and the right to quiet enjoyment of the property.

New regulatory system for activities on
Crown pastoral land
Under the present form of the Crown Pastoral Land Act
1998, it is necessary for a leasehold farmer to obtain the
Commissioner of Crown Land’s (Commissioner) consent
in order to be able to undertake certain activities on Crown
pastoral land. This covers such things as cropping, cultivation,
top dressing and oversowing, forming tracks, burning, and
businesses providing recreational opportunities on the land.
The Bill will replace the present approvals system with a new
regulatory system that divides activities on Crown pastoral
land into three categories:
• Permitted • Discretionary • Prohibited.
Permitted activities include, pest control on specified
terms, fencing, usual domestic activities around residences,
maintaining existing consented activities such as top
dressing, cultivation and farm tracks. Permitted activities
can occur ‘as of right’ – without any approval from the
Commissioner.
Discretionary activities include, new or additional irrigation,
burning vegetation, clearing indigenous vegetation, cropping,
cultivation, draining or ploughing, spraying, top dressing
and oversowing, new paths, roads or tracks, soil disturbance
for the construction of buildings, and construction of water
storage structure.

In 2018 and 2019 the Government undertook a review
of the management of Crown owned high country
pastoral land and signalled its intention to end tenure
review. As a result, the Crown Pastoral Reform Bill
(Bill) was introduced to Parliament on 16 July, with its
first reading on 22 July 2020.
The Bill aims to address claimed increasing public concern
about the administration of the Crown’s approximately 1.2
million hectares of high country pastoral land (being 5% of
New Zealand’s total land area). In administering this land,
Land Information New Zealand works with leaseholders who
farm and live on the land, and have a strong connection to
it. Some of these families have lived on the farms or high
country stations for multiple generations.

Prohibited activities are:
accepted, but no closing date for submissions has yet been
set. Because of the present electoral cycle, there is likely to be
no further progress until after the election.

End of tenure review

• a new system for obtaining approvals for certain activities
on Crown pastoral land.

Once enacted the Bill will end tenure review. Tenure review
is a voluntary process that has allowed a leasehold farmer
of Crown pastoral land to return a portion of its leasehold
land with significant conservation values back to full Crown
ownership and for other parts of its leasehold land to be
“freeholded” and transferred to the farmer. This is claimed to
have often led to intensive farming practices (or residential
development) in some iconic natural land areas.

The Bill is now at the select committee stage of the
parliamentary process. Submissions on the bill are being

Even where a leasehold farmer has begun a tenure
review process the process will cease, except where the

The Bill provides for two key changes to the current
management of Crown pastoral land:
• the end of tenure review.
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• cropping, cultivating, draining and ploughing indigenous
wetlands (excepting where these might provide a stock
water supply).
• digging a long drop or burying a dead animal within 20 m
of any water body

Inherent values are further defined as being any value that
arises from an ecological, landscape, cultural, heritage or
scientific characteristic of the land or environment.
2. Supporting the Crown and its relationships with Māori
under te Titriti o Waitangi.
As in several more recent pieces of legislation new
provisions have been incorporated to to increase
participation of Iwi in decision-making and reflection on the
relationship of Māori with the whenua.
3. Enabling the Crown to get a fair return on its ownership
interest in pastoral land.
It is unclear what the third outcome might focus on. More
details about this outcome should become available in
regulations developed under the Bill.
The Bill also includes a new requirement for the Commissioner
to consult with the Director-General of Conservation and local
iwi before making a decision on the application.
Having received an application to enable a discretionary activity,
the Commissioner will then need to make an assessment of an
activity with reference to specific outcomes for pastoral land,
and then issue a written decision. Decisions will be publicly
available for each application. Overall, this new process will shift
to making consents for activities on Crown pastoral land more
like obtaining a resource consent or building consent.

Other changes
Other changes from the Bill include:
• additional provision for, and expectation of, monitoring
of activities on Crown pastoral land by Land Information
New Zealand.
• new provisions allowing for infringement notices and fines
to be issued where a leaseholder undertakes activities on
pastoral land without the necessary consent (e.g. burning
vegetation, undertaking earthworks, undertaking recreation
activities or felling timber).

There are some practicalities which need to be worked
through, for example some aspects of fencing are a permitted
activity, while fencing is also referenced as a discretionary
activity that would require consent from the Commissioner.
Drain clearing is another activity which may in some instances
be a discretionary activity, or a permitted activity in others.
It is very important for leasehold farmers to make submissions
to the select committee to help the Government understand
the practicalities of regulating these farming activities,
and ensure that the new regime, if enacted, is pragmatic,
understandable and workable.
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Our Rural and
Agribusiness Team
Anderson Lloyd is a
trusted legal advisor
to the businesses that
support New Zealand’s
primary sector – from
the family farm, through
to co-operatives, large
corporate farms, and rural
service providers.
Our nationally recognised team of rural and agribusiness experts
are able to advise you on a variety of legal matters. We form solid
partnerships with our clients and are focused on achieving the
best possible outcomes. Across our full service firm we also bring
together the right people when it comes to banking, construction,
litigation, employment, overseas investment and resource
management legal advice.

If you have any questions about the topics
raised in this newsletter please contact
one of rural and agribusiness specialists:
Sarah Eveleigh, Partner
Resource Management
p: 03 335 1217
e: sarah.eveleigh@al.nz

David Goodman, Partner
Corporate Commercial
p: 03 335 1235
e: david.goodman@al.nz

Robert Huse, Partner
Property and Private Client
p: 03 450 0746
e: robert.huse@al.nz

Our lawyers advise on:
•

due diligence for acquisition and disposal of farming properties
and rural businesses

•

finance and ownership structures of farming businesses

•

succession and inheritance issues

•

agreements for joint venture farming entities

•

co-operative company shareholdings

•

overseas investment requirements

•

industry specific advice for example, dairy, sheep and beef,
orchardists, winemakers and grape growers

•

resource management including consents for irrigation and
effluent discharge

Vanessa Robb, Partner

•

water rights and irrigation schemes

p: 03 471 5430

•

submissions on plans and policy reform

e: vanessa.robb@al.nz

•

environmental compliance and prosecutions

Sharon Knowles, Partner
Property and Private Client
p: 03 467 7178
e: sharon.knowles@al.nz

Property and Private Client

