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As we are all aware this year has been extremely challenging 
for business. This month we enjoyed being part of several 
industry events connecting and re-connecting people across 
the sector. We were proud to show our support by being a 
sponsor at the Irrigation New Zealand AGM, the Cooperative 
Business New Zealand Annual Awards, and the Westpac 
Otago Business Awards. At the Cooperative Business New 
Zealand Awards, Foodstuffs won Cooperative of the Year, 
and Katie Vickers and Lachie Johnstone from Farmlands 
won awards for leadership and contribution, respectively. 
At the Westpac Otago Business Awards, Silver Fern Farms 
won the Excellence in Primary Industry Award. The awards 
evenings were a fantastic way to celebrate and shine a light 
on business successes in a tough year as well as look towards 
a brighter future. Anderson Lloyd wishes to congratulate all 
the participants and award winners, particularly those who 
are clients of the firm.

Since our last newsletter, New Zealand has elected a new 
government. Those involved in the rural and agribusiness 
sectors will be keeping a close eye on the government’s 
regulatory agenda particularly in respect of freshwater and 
climate change regulation. We are focused on supporting 
our clients with the information they need to work their way 
through the latest environmental rules and any further changes.

In this edition we have included updates on Overseas 
Investment regulation focusing on the Overseas Investment 
Bill (No. 3) which is expected to come into force early next 
year. We have also included information on the new Organic 
Products Bill, which is before the Select Committee, The 
Arms Legislation Act 2020 and the new rules for the export 

of livestock. With increased regulation there is an increased 
risk of liability, and our commercial and litigation specialists 
have prepared an article to help directors of companies in 
the primary sector navigate the complex area of Directors 
and Officers insurance.

We continue to be involved in a large number of rural 
land sales and acquisitions where robust environmental 
due diligence is critical. In this edition, our resource 
management team has included an article outlining 
important environment law considerations for those buying 
or selling rural land, entering contracts for sharemilking or 
farm management. Employment law is also very relevant to 
many of our rural sector clients and our employment law 
article in this edition will be of particular interest if your 
business regularly engages contractors (or engages the 
same contractors regularly).

We will continue to regularly update our website and 
LinkedIn pages as our teams publish up to date advice in 
relation to Government directives, initiatives and legislative 
changes.

Wishing you all a Merry Christmas and a Happy New Year.

Welcome 
to the final 
edition of 
Rural. – our 
rural and 
agribusiness 
newsletter, 
for 2020.

Vanessa Robb, Partner
Property and Private Client 
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The Organic Products Bill is now 
before the Select Committee 
after passing its first reading 
in Parliament. This Bill seeks to 
impose national standards on all 
businesses seeking to market 
their products as organic.

The Organic Products 
Bill 2020 – a proposed regime 
to regulate New Zealand’s 
organic farming industry.

The Bill was introduced in response to the recent growth of 
the New Zealand organic goods sector (a 30% increase from 
2015 to 2018), a sector which is currently regulated under a 
hotchpotch of non-specific laws and private standards.

The Bill seeks to introduce a comprehensive and mandatory 
regime to regulate the standards of organic products. 
Standards will need to be complied with by all businesses that 
market their products as organic and will apply in the context 
of domestic sales, and international imports and exports.

It is intended that this new regime will:

• increase consumer confidence in purchasing organic 
products;

• increase certainty for businesses making claims that their 
products are organic; and

• facilitate international trade in organic products.

What does ‘organic’ mean?
The Bill does not provide a definition of ‘organic’ but instead 
provides a framework under which regulations may be set 
by the relevant ministry to establish organic standards for 
products or classes of products. 

This means the definition of ‘organic’ will depend on the 
relevant product standard in place and will likely be set by 
the ministry most relevant to the particular type of business. 

Vanessa Robb, Partner
Property and Private Client

Luke Gordon, Solicitor
Property and Private Client

What types of products will the 
Bill apply to?
Early indications suggest that the classes of products to 
which the Bill will apply include food and beverages, animal 
and plant products (including live animals and wool), and 
possibly aquaculture and cosmetics. The growth of demand 
for organic goods will likely see this range of categories 
broaden further under the new regime.

What activities will the Bill apply to?
The Bill prohibits a person from describing or advertising a 
product as an ‘organic product’ if the product in question 
does not comply with the relevant organic standard. 

Regulations for organic standards may relate to the 
following:

• the production, processing, and preparation of organic 
products;

• the packing, storage, and handling of organic products;

• requirements for sampling and testing of products;

• obligations to keep records and to provide information; 
and

• any other matters relevant to the management of whether 
the product can be described as an organic product.

Implications for businesses:
Any person seeking to market a product to which an organic 
standard applies as ‘organic’ will require approval as an 
‘operator’. This will involve an application to the relevant 
ministry chief executive, who will assess whether the person 
applying is a ‘fit and proper’ person and whether their 
product complies with the relevant organic standard and any 
other prescribed requirements. 

All approved operators and entities will be listed on a public 
register and will be permitted to use a ‘national mark’ on their 
products, certifying that all requirements have been met. 

Approved operators will be subject to ongoing verification 
through regular testing and review by recognised agencies. 
Operators failing the relevant standard or failing to provide 
the necessary evidence of compliance, may have their 
approval suspended. If, during suspension, the issues 
have not been rectified, the relevant chief executive may 
withdraw operator status. This would result in the business 
being unable to use the term ‘organic’ to describe its 
product and being found to have committed an offence if it 
continues to do so.

How will the regime be enforced?
The Bill proposes the appointment of an ‘organic products 
officer’, who will have the power to enter premises with 
or without a search warrant, to test samples and to issue 
‘improvement notices’ to non-complying operators.

Several new offences are proposed, including:

• infringement offences (which will be prescribed in 
regulations yet to be released);

• offences involving deception; and

• strict liability offences, including:

• where there has been the sale of a non-compliant product 
described as organic;

• where there has been the sale of an organic product by a 
person not approved as an operator; and

• where a person has exported an organic product without 
approval. 

What Next?
The Bill has proven controversial within the 
industry and is likely to undergo a number of 
changes before passing into law. The Select 
Committee is currently reviewing the public 
submissions and will make recommendations 
for amendment.
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The contractor versus 
employee debate continues. 
Two recent Employment Court 
judgments released in short 
succession provide a helpful 
restatement of the law on 
classification as an employee.

Employee vs. 
Contractor – 
can you really  
put a label on it?

In both Leota v Parcel Express Limited and Southern Taxis 
Limited v A Labour Inspector the Employment Court 
found individuals engaged as contractors were, in reality, 
employees. Wrongly classifying workers can have serious 
implications for businesses, including in relation to tax 
liability, payment for all statutory benefits applying to 
employees, and exposure to personal grievances.

You’ve got to look at the facts
In both Leota and Southern Taxis the Employment Court 
judgments were careful to emphasise that determining how 
to classify whether someone is an employee or a contractor 
is “intensely factual”. What that means is each situation 
needs to be analysed on its individual facts. 

For Mr Leota, he: 

• signed a contractor agreement which recorded various 
agreed terms and described him as a contractor; 

• was required to purchase his own van, but in fact did 
so via a loan and an arrangement organised with Parcel 
Express; 

• drove a van emblazoned with the words “Parcel Express”; 

• worked a delivery area with boundaries assigned by 
Parcel Express;

• was required to comply with Parcel Express policies and 
directions; 

• was responsible for his own tax arrangements but was 
not registered for GST; 

• worked exclusively for Parcel Express and was 
guaranteed a minimum income for doing so; 

• could not in reality grow his own business or customer 
base, or pursue other opportunities; 

• was obliged to find a substitute driver for any period he 
wished to take leave, and could not otherwise take leave 
without consent; and

• was naïve and had no real understanding of what his 
status was when working with Parcel Express. 

The four Southern Taxis drivers:

• had no written agreements – but had a clear 
understanding about matters of “usual practice”; 

• did not own their own vehicles or pay any of the running 
costs involved; 

• were paid a commission based on 45 per cent of fares 
taken; 

• PAYE tax would be deducted from pay received; 

• maintained a logbook or other record of hours worked, 
rest periods taken, and fares taken;

• operated according to a roster; 

• operated branded vehicles and wore stipulated clothing; 
and

• were subject to significant control, carried only modest 
risk themselves, and were part and parcel of Southern 
Taxi’s business operation. 

After analysing the above the Employment Court in both 
cases concluded the real nature of the relationship was that 
of employer and employee.  

The Employment Court is not saying “all courier and taxi 
drivers are employees”. However it is a warning that those 
roles and industries may be the first cab off the rank.

An earlier version of this article was featured in the winter edition of  
Anderson Lloyd’s Employment Newsletter. The law discussed will be 
relevant to many of our rural sector clients. If your business regularly 
engages contractors (or engages the same contractor regularly) you may 
be at risk of those individuals making a claim against you alleging they 
are actually employees. If they were found to be employees your business 
could be liable for a significant sum including for six years of holiday pay, 
paid breaks, and other entitlements.

Continued >
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Snapshot of 
new laws and 
regulations

Tougher firearms laws in force 
The Arms Legislation Act 2020 (Act) has been in force since 
receiving Royal Assent on 24 June 2020. This Act introduces 
stricter controls on the use and possession of firearms. 

Some key changes include:

• the creation of a firearms registry that traces firearms in 
legal circulation, with licence holders required to update 
the registry as they buy and sell guns;

• the prohibition of ‘high-risk’ firearms, which include 
certain semi-automatic firearms and pump-action 
shotguns;

• the term of firearms licences for all first time holders 
being reduced from ten years to five years;

• members of the agricultural sector will be able to apply 
for endorsements to use prohibited firearms for pest 
control. The terms of such licences will be shorter and 
will need to be renewed prior to expiry; 

• increased penalties for offending, including a two year jail 
sentence and a fine of up to $20,000.

Further changes will be introduced over the next three years, 
including new rules determining who is a ‘fit and proper’ 
person to possess firearms, new requirements for shooting 
clubs, and the requirement of a licence to sell ammunition. 
The design of the registry and the suitability of the offence 
provisions will also be under review in this period.

New Rules for the Export of Livestock
In late September, Cabinet issued an absolute prohibition 
on livestock shipments from New Zealand until 23 October 
2020 following the sinking of a vessel off the coast of 
Japan in which forty-two New Zealanders lost their lives. 
A conditional prohibition will remain in force until 30 
November 2020.

The Ministry for Primary Industries (MPI) has also introduced 
a number of new requirements for the safe transport of 
livestock by sea following an independent review into the 
animal welfare assurances MPI receives from livestock 
exporters. 

The following requirements will apply for the remainder of 
the conditional prohibition period: 

• the restriction of stock density to 90% of current 
thresholds;

• inspections carried out by Maritime New Zealand of 
carrier ships entering New Zealand to transport livestock;

• increased reporting requirements, including daily 
veterinary reports during trips; and 

• increased minimum fodder requirements, to ensure at 
least 20% of additional feed is available in the event of 
unplanned delays at sea.

Further long-term changes are under consideration by MPI, 
including requiring more information in Animal Welfare 
Export Certificate applications. It remains to be seen 
whether these changes will become permanent, with the 
new government yet to be briefed by MPI.  

The fundamental test
The Chief Judge in Leota describes the essential issue as 
being whether the worker serves their own business or 
someone else’s business. The following table was included 
in that judgment, as classifying indicators:

Luke Gordon, Solicitor
Property and Private Client

Although the contractor vs. employee debate is nothing 
new there are potentially serious (and costly) implications 
for businesses that misclassify workers as contractors. 

James Cowan, Associate
Employment

Does the hirer have the right to 
exercise detailed control over the 
way work is performed, so far as 
there is scope for such control?

Is the worker integrated into the 
hirer’s organisation?

Is the worker required to wear a 
uniform and/or display material 
that associates them with the 
hirer’s business?

Must the worker supply and 
maintain any tools or equipment?

Is the worker paid according 
to task completion, rather than 
receiving wages based on time 
worked?

Does the worker bear any risk 
of loss, or conversely have any 
chance of making a profit from 
the job?

Is the worker free to work for 
others at the same time?

Can the worker subcontract the 
work or delegate performance to 
others?

Is taxation deducted by the hirer 
from the worker’s pay?

Does any business goodwill 
accrue to the hirer?

Does the worker receive paid 
holidays or sick leave?

Does the agreement describe 
the worker as an independent 
contractor?

Indicia Employee
Independant
Contractor Some food for thought: 

• Other roles and industries might be ‘at risk’ of wrongly 
classifying workers as contractors. Any sort of contract 
drivers are an obvious example, but we could see queries 
being raised regarding rural contractors, cleaners, 
sharemilkers (although noting the specific operation of 
the Sharemilking Agreements Act 1937), medical and 
dental technicians, IT contractors, professional services 
contractors, and tourism operators. 

• It is not always obvious when a contractor is not a 
contractor. Sometimes the outcome could be finely 
balanced, and you certainly do not want to end up in the 
Employment Relations Authority or Employment Court to 
find out the answer. 

• Think about the classification not only at the time 
of entering an agreement, but also the reality of the 
relationship as it progresses (or changes). 
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Directors & Officers 
Insurance – key issues 
to consider
Directors of companies in the 
primary sector are contending 
with an increasingly regulated 
environment and greater risk of 
personal liability.  
All directors, whether of closely 
held family companies through 
to larger companies with broader 
shareholder bases, should have 
appropriate levels of directors  
and officers insurance.

Directors should obtain advice from an 
appropriately qualified insurance broker on the 
appropriate policy and levels of cover. In addition, 
there are a number of legal issues to consider.

Authority to obtain insurance
The company can only effect insurance for its directors and 
officers if it is authorised to do so by its constitution and has 
the prior approval of the board. Most standard constitutions 
will contain a provision authorising a company to affect 
directors and officers insurance for its directors, however, it 
is important to check this. It should also be noted that many 
smaller companies do not have a constitution. 

In addition, directors who vote in favour of authorising the 
insurance must sign a certificate stating, in their opinion, 
the cost of effecting insurance is fair to the company. 
Where insurance is taken out for a director or employee of 
the company without a resolution and/or a certificate, or 
reasonable 

grounds do not exist for the certificate, then the director 
may be personally liable to the company for the cost of the 
insurance.

What can the policy cover
Under section 162(5) of the Act the insurance can cover:

• liability (but not criminal liability) for any act or omission 
in his or her capacity as a director or employee;

• costs incurred by the director or employee in defending 
or settling any claim or proceedings relating to any such 
liability; and/or

• costs incurred by that director or employee in defending 
any criminal proceedings against the director or 
employee in their capacity as a director or employee and 
in which they have been acquitted.

Other key issues to consider
Most D&O policies include cover for directors and officers 
“investigation costs” incurred in responding to a regulator’s 
investigation. This is an important provision as the company 

David Goodman, Partner 
Corporate Commercial

and/or directors can incur significant costs (including  
legal costs) responding to an investigation undertaken by a 
regulator before any action is taken or even if no action  
is taken.

Separate defence costs
As a result of the 2013 decision of the Supreme Court in the 
Steigrad case, recognising claimants rights to insurance 
proceeds ahead of the directors it has been necessary 
for directors to have separate defence costs insurance 
cover additional to D&O liability cover. As such, typically 
two policies are issued. The separate defence costs cover 
creates a separate pool which is not available to a claimant 
suing the director or officers of the company, which 
preserves their ability to fund the defence of the claim. This 
is also important because often director liability arises at a 
time the company is under financial pressure or has become 
insolvent, and would not be able to itself indemnify the 
director or officer facing a claim.

Capital raising
It is not uncommon for Agri companies, whether equity 
partnerships, Agri service companies or irrigation 
companies, to be regularly raising capital under the 
Financial Markets Conduct Act 2013 (whether by a Product 
Disclosure Statement (PDS) or in reliance on exclusion 
under the FMCA). Breach of this Act can give rise to civil 
and criminal liability for directors. Typically, most D&O 
policies will not cover such liability unless there is an 
express extension. Often with a significant capital raising it 
is necessary to obtain an extension to the policy or separate 
cover relating to the PDS.

Relationship between D&O policy and 
statutory liability
In addition to D&O insurance, it is advisable for the 
agribusiness and its directors to have in place separate 
statutory liability policy to cover statutory liability such as 
under the Resource Management Act and Health and Safety 
legislation. There can be an overlap and it is important to 
dovetail the policies. The policy will not cover fines, but 
will generally cover costs, investigations and liability for 
compensation or reparations.

Exclusions to watch out for
Often a D&O policy will have an exclusion for actions 
brought for and on behalf of major shareholders. Major 
shareholders are typically classified as shareholders holding 
15% or more of the shares in the insured entity. With closely 
held companies, this may include all of the shareholders of 
the company, with a result that any action brought by any 
shareholder against the directors (often alongside a claim 
against the company) will not be covered by the policy. 
The reason for this exclusion is that shareholder claims are 
generally a result of a breakdown of relations either between 

shareholders or between shareholders and management, 
rather than being caused by governance or managerial 
errors involving substantive business decisions. 

If, however, there is a reasonable level of independence at 
board level, it may be possible to negotiate a policy without 
this exclusion.

Another problematic exclusion that can arise is the exclusion 
of director liability arising as a result of the company’s 
insolvency. This exclusion is problematic as often director 
liability arises after the company is insolvent with actions 
typically being brought by the liquidator in the company 
name (e.g. actions for reckless trading). New companies may 
struggle to avoid this exclusion but established companies 
with a good track record should be able to negotiate a 
policy without this exclusion.

Company indemnity 
In addition to D&O insurance, section 162 of the Companies 
Act also deals with indemnities given by the company to 
the directors. This is not a form of insurance but rather an 
indemnity given by the company to the director or employee 
indemnifying them against a claim made against them in 
their capacity as a director or employee of the company. 
It is generally considered good practice to put in place 
an indemnity to provide some protection to directors and 
employees if the insurance policy does not respond. In the 
event, the indemnity is in place and the company pays out 
under the indemnity then the company will be able to claim 
under the D&O insurance policy. A D&O policy typically 
responds either to the company where it has paid out under 
an indemnity or covers the directors and officers directly 
where there is no indemnity, the company is insolvent, or the 
indemnity does not cover the claim.

An indemnity must also be authorised by the company’s 
constitution.

Conclusion
Unfortunately, directors and officers insurance is a complex 
area. Insurance brokers are always careful to advise that 
they are not lawyers so it will be appropriate to obtain 
appropriate legal advice when taking out D&O policies 
or providing directors’ indemnities to ensure that the 
insurance and indemnity have been validly issued. Advice 
from broker and lawyer in combination should ensure the 
right result is achieved.

Simon Munro, Partner 
Litigation
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Thinking about 
environmental 
due diligence

The paper work that you need to 
have in place to underpin your 
daily farming or horticultural 
operations is increasing, 
particularly for environmental 
issues.  In light of this it is 
necessary to give thought to 
what sort of environmental due 
diligence you need to do before 
you buy or sell a farm property, or 
enter a contract for sharemilking 
or farm management.  

If you are a buyer or incoming contractor, you need to 
understand and appreciate any risk and costs you may be 
taking on with the new property. If you are the seller or 
landowner, having all your paperwork in place will maximise 
the value of your sale or contract.

Advice that is specific to your circumstances should 
be sought when entering into any agreement or 
contract. However the summary below provides some 
general guidance on issues to be thinking about on the 
environmental front, including the additional incoming 
requirements from the recently introduced freshwater 
standards.

Continued >
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Water permits
Water permits can add huge value to a property, but like all 
paper work, the devil can be found in the detail. Purchasers 
should check the conditions on any water permits to ensure 
that they are appropriate for your intended operation, 
and to check compliance obligations, including any 
requirements for new or costly infrastructure.

It is also essential to check when water permits expire. The 
application process for a new or replacement resource 
consent can take many months, and in some regions there 
is a sinking lid on renewing water takes which can make the 
new permit process particularly complex.

When applying for a replacement water permit, a number of 
regional councils will require you to demonstrate how much 
water the property has been using in previous years, and 
what efficiency gains might have been made. If you don’t 
have any evidence of this, perhaps through electronic or 
paper copies of water use records, then it could be difficult 
to meet the council’s information requirements – and this 
may detrimentally affect your application.

Water metering
Regulations issued under the Resource Management Act 
1991 require all persons holding a water permit and with a 
water take of more than 5 litres per second to keep records 
of water taken and provide these records to the regional 
council. The handover and maintenance of these records, 
and control of the metering systems, is essential.

Recent amendments to the regulations have imposed 
additional requirements on metering and reporting of data, 
which need to be complied with between 2022 and 2026, 
depending on the volume of the take. Consideration should 
also be given to whether the current water metering system 
complies with these new regulations, or whether upgrades 
will be required.

Discharges and land use
Discharge permits might be required for certain activities, 
such as effluent disposal to land, or for ongoing nutrient 
applications. Again, you should consider how essential these 
consents are for your potential operations on the property, 
and check consent conditions and expiry dates.

In some areas, farming activities are controlled based on 
modelled nitrogen losses over a baseline period of time. 
Where these rules apply, it will be necessary to provide 
information about the baseline for the property over 
previous years. The use of synthetic nitrogen fertiliser is 
increasingly being monitored and good information on its 
use is important. Where averaging rules are in place, records 
over a period of time are essential to show compliance.

Even if such rules are not in place now, there is potential 
for them to be introduced in the future. For this reason, 
it is advantageous to obtain information about previous 
activities on the land, or even on particular soil types within 
a property.

Consent transfers
Typically, land use consents which are administered by 
district or city councils stay with the land and therefore 
don’t need to be transferred. However water take or 
discharge permits granted by regional councils will need to 
be transferred. 

Transfer is essential to give you the benefit of the relevant 
consent, as well as ensuring that the appropriate entity is 
responsible for council monitoring charges.

Farm Plans
Many regional councils include rules and requirements for 
farm environment plans to be created for your property 
or operation. Each region is different, but the information 
requirements will be broadly similar. These plans should be 
being maintained to fulfil their purpose. 

The National Environmental Standards for Freshwater (NES) 
mean Freshwater Farm Plans (FFP) will also need to be in 
place for regions which the Ministry for the Environment is 
due to identify in the coming year. Once this requirement 
is in place, FFPs will need to meet a certain format, have 
been produced by a certified person and may also need to 
be audited from time to time. In time FFPs will need to be 
checked and handed over on transfer of farm ownership or 
management.

Fencing of waterways
Stock exclusion regulations have recently been introduced 
and require fencing of waterways to exclude cattle, pigs 
and deer. Exemptions apply for some existing fencing. 
Information should be provided to demonstrate the extent 
to which existing fencing complies with the regulations.

Winter grazing areas
With the introduction of the recent NES any winter grazing 
areas need to be recorded until the end of 2024. Consent 
will be required if the winter grazing is to occur on different 
land, or will exceed the maximum area under winter 
grazing, between 1 July 2014 and 30 June 2019. 

If you do not have proper records of these key parts of 
the activity then it will be difficult to demonstrate full 
compliance with the standards, and may result in additional 
consent requirements which could have been avoided. 

Change or intensification of land use
If you intend to use a farm for a different or larger scale 
activity than the land is currently being used for, then a full 
environmental due diligence process should be undertaken 
to ensure the property is appropriate for your needs. 

This will need to include a comprehensive review of the 
applicable regional and district plan rules, and also of a 
number of temporary standards that will be in place under 
the NES. These temporary standards apply until the end 
of 2024 and relate to converting farm land to dairying, 

increasing irrigation on a dairy farm, and converting 
plantation forestry to pastoral land use.

Compliance
Councils hold compliance records, which will address 
routine monitoring, information provided by consent 
holders as required by conditions of consent, and any 
compliance activity undertaken by council officers. Where 
a council has previously identified issues with compliance, 
there may be action required by the consent holder as 
a result. If a new consent holder has just arrived on the 
property, this does not always mean that there will be much 
leeway given. Some examples of potential issues we have 
seen include – infrastructure upgrades to meet with effluent 
management requirements; remediation of unstable 
earthworks; or providing for regeneration of an area of 
indigenous vegetation clearance. 

If you are taking over ownership or management of a 
property you will become responsible for compliance, so 
should check whether there are any outstanding issues or 
obligations that you will be taking on.

Forestry
Any blocks of exotic forestry on a property could potentially 
be subject to the Emissions Trading Scheme, so it is 
necessary to know whether the block needs to be replanted 
to avoid any potential liability under that legislation. In 
some areas exotic forestry is also subject to some national 
standards, including requirements to manage wilding risk, 
or resource consents being required for a new rotation in 
order to manage land instability.

There are also other environmental issues that are unique 
to particular industries and operations, and each region has 
its own unique rules and systems. Wherever you are, please 
take the time to build an environmental due diligence into 
your next sale, purchase or contracting process.

Jess Hardman, 
Solicitor

Resource Management

Shelley Chadwick
Associate

Resource Management
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Upcoming 
changes to 
the Overseas 
Investment  
Act 2005

The Overseas Investment (Urgent Measures) Amendment 
Act 2020 (Urgent Measures Act), came into force on 16 
June 2020. The Urgent Measures Act introduced a number 
of changes, with the most notable being the temporary 
notification requirement for a large range of transactions not 
previously captured by the Act. 

The second piece of legislation, the Overseas Investment 
Amendment Bill (No. 3) (No. 3 Bill) is currently at the Select 
Committee stage, and is expected to come into force early 
next year. The No.3 Bill will make a number of changes to the 
Act aimed at simplifying the overseas investment regime. 

Below is a refresher on the temporary notification 
requirement, and a summary of the key changes proposed 
under the No. 3 Bill:

In 2019, the Government 
signalled changes to the 
overseas investment regime to 
be introduced in 2020.  However 
in response to the economic 
circumstances created by 
COVID-19, the Government split 
the changes to the Overseas 
Investment Act 2005 (Act) into 
two separate Bills.  

Temporary notification requirement under 
the Urgent Measures Act
Under the temporary notification regime, overseas investors 
must notify the OIO of any transaction that is not normally 
subject to OIO approval where that transaction:

• grants an overseas investor control of more than 25% of an 
existing business;

• increases an existing level of control up to or beyond a 
50%, 75% or 100% threshold; or

• is an investment that effectively results in the overseas 
investor acquiring more than 25% of the value of the 
vendor’s business assets.

This applies regardless of the dollar value of a transaction, 
meaning a large number of transactions are now captured by 
this notification requirement. Notification is made through 
a short online application process, and does not require 
payment. Most transactions are then granted approval to 
proceed within 10 working days of notification. 

We recommend investors should make agreements conditional 
upon approval under this temporary notification requirement.

Signalled changes under the No.3 Bill 
Rural land

Under the current Act, rural land must be offered to New 
Zealanders before it can be sold to an overseas investor. This 
is done through a requirement for the vendor to advertise 
rural land for a minimum of 21 days before selling to an 
overseas investor. At present, the rural land advertising can 
be undertaken after a conditional agreement has been signed 
with an overseas investor (the agreement being conditional 
upon the vendor completing the advertising and not electing 
to sell to a New Zealander). 

The proposed No. 3 Bill changes this requirement by requiring 
a vendor to advertise rural land before it can even enter into 
an agreement to sell with an overseas investor. 

Advertising requirements will also be made more explicit. 

Benefit to New Zealand test

The existing twenty one factor benefits to New Zealand test 
will be replaced with fewer and broader factors. Notable 
changes are:

• the counterfactual test will be changed to a before and 
after investment test; 

• the “substantial and identifiable” benefit requirement to 
purchase rural land over five hectares will be removed. 
Instead a proportionate approach will be introduced, where 
the benefit must be proportionate to the sensitivity of the 
land and the nature of the overseas investment;

• the current Ministerial directive letter for overseas 
investment in rural land will be entrenched in the Act. This 
means that investment in rural land must show a substantial 
level of benefit to New Zealand under the new before and 
after test. This creates an even higher standard for overseas 
investment in farm land; and 

• overseas investment in water bottling enterprises will now 
require increased consideration of the impact on water 
quality and sustainability when conducted on sensitive land.

Investor test 

Under the proposed No. 3 Bill the existing investor test will 
be simplified. New Zealanders will be excluded from the new 
test, while overseas investors will only have to satisfy the 
test once, provided there has been no material change in 
circumstances. Other changes to the investor test are:

• replacing the “good character test” with factors relating 
to criminal offences, civil offences resulting in pecuniary 
penalty, and allegations where formal proceedings have 
commenced;

• removing the current factors of business experience and 
acumen

• introducing capability factors, such as whether an 
individual is prohibited from directorship under the 
Companies Act 1993; 

• removing the factor of financial commitment to overseas 
investment; and 

• introducing new factors to consider tax evasion, abusive tax 
positions and outstanding unpaid tax of $5 million or more. 

Leases 

Leases and other “less than freehold interests” in sensitive 
land for under ten years (presently three years) will no longer 
be caught by the Act. This threshold will consider the total 
term of the interest – a lease of five years with a further five 
year right of renewal would be considered a ten year lease, 
and fall within this provision. 

Fundamentally New Zealand entities

The definition of “overseas person” for New Zealand 
incorporated companies and New Zealand listed issuers 
has been changed. Currently, a New Zealand listed entity is 
considered an overseas person if 25% or more of the entities 
shares or 25% or more of voting power are foreign owned. 
Under the current regime, many companies that are majority 
owned and controlled by New Zealanders are considered 
overseas persons where overseas investments “tips” the 
company over the 25% threshold. 

The No.3 Bill proposes to change this threshold. Under the new 
changes New Zealand listed entities will no longer be overseas 
persons if they are at least 50% New Zealand owned. However, 
OIO consent will still be required if overseas investors with 
more than 10% of shares can collectively control:

• more than 50% of the composition of a governing body; or

• control the exercise of more than 25% or voting power. 

We expect that many NZX listed companies with diverse 
shareholdings will no longer be caught by the Act. Ministers 
will also be able to exempt from the regime transactions, 
persons or interests that are considered fundamentally New 
Zealand owned. 

Adjoining land 

The types of adjoining land that can make a target parcel of 
land “sensitive” have been amended. Adjoining land will only 
be relevant where it is foreshore, lakebed, conservation land, 
specified regional parks or historically or culturally significant 
land. This means some land such as public parks will no 
longer be considered adjoining land. Lower-risk investments 
that are only sensitive because they are adjoin these types of 
land will also no longer be screened under the Act.

Robert Huse, Partner

Property and Private Client

Hadley Chalmers, Solicitor

Property and Private Client
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Our Rural and 
Agribusiness Team

Our nationally recognised team of rural and agribusiness experts 
are able to advise you on a variety of legal matters. We form solid 
partnerships with our clients and are focused on achieving the 
best possible outcomes. Across our full service firm we also bring 
together the right people when it comes to banking, construction, 
litigation, employment, overseas investment and resource 
management legal advice.

Our lawyers advise on:

• due diligence for acquisition and disposal of farming properties 
and rural businesses

• finance and ownership structures of farming businesses

• succession and inheritance issues

• agreements for joint venture farming entities

• co-operative company shareholdings

• overseas investment requirements 

• industry specific advice for example, dairy, sheep and beef, 
orchardists, winemakers and grape growers

• resource management including consents for irrigation and 
effluent discharge

• water rights and irrigation schemes

• submissions on plans and policy reform

• environmental compliance and prosecutions

Anderson Lloyd is a 
trusted legal advisor 
to the businesses that 
support New Zealand’s 
primary sector – from 
the family farm, through 
to co-operatives, large 
corporate farms, and rural 
service providers.

Sarah Eveleigh, Partner 
Resource Management

p: 03 335 1217
e: sarah.eveleigh@al.nz

If you have any questions about the topics 
raised in this newsletter please contact one 
of our rural and agribusiness specialists:

David Goodman, Partner 
Corporate Commercial

p: 03 335 1235
e: david.goodman@al.nz

Robert Huse, Partner
Property and Private Client

p: 03 450 0746
e: robert.huse@al.nz

Sharon Knowles, Partner 
Property and Private Client

p: 03 467 7178
e: sharon.knowles@al.nz

Vanessa Robb, Partner
Property and Private Client

p: 03 471 5430
e: vanessa.robb@al.nz
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