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Welcome to this year’s final edition
of Anderson Lloyd’s Employment
Newsletter. What a year it has
been. The intensity of Level 4
Lockdown, and all that brought, is
now a somewhat distant memory.
However, the case-law and
learnings from that period are still
yet to come. We are awaiting both
Employment Court decisions in
relation to Gate Gourmet and Dove
Hospice. The expectation is those
cases will provide some useful
guidance on situations where
an employer is prevented from
offering work and an employee
is similarly prevented from
working by circumstances beyond
everyone’s control.

In this issue we cover:
The Wage Subsidies were provided to keep businesses
functioning and keep people in employment. They relied
on employers and employees alike acting in good faith
and for the benefit of us all as a nation. It is disappointing
to discover that a number of employers who have made
significant profits are not prepared to pay back the
subsidies that facilitated those profits. While strictly
speaking they may have qualified for the subsidy, that is
not really the point. We all faced an unprecedented event.
We were all in it together. A number of businesses have
gone under. A number are still hanging precariously in the
balance. I believe it is unconscionable for businesses to
have profited by using taxpayer funds if, ultimately, those
funds were not absolutely essential.

•

a quick refresher on holidays and annual closedowns;

•

IRD’s treatment of Section 123 compensatory payments;

•

an update on Labour’s proposed increase to sick-leave
entitlements;

•

the recently enacted Equal Pay legislation;

•

the role of the Privacy Officer in the workplace;

•

an interesting case on non-disparagement clauses within
settlement agreements.

Anderson Lloyd’s Employment Team would like to wish you
all the very best for a well-deserved Christmas break. It has
certainly been a challenging and unique year.

John Farrow
Partner
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Holidays
and annual
closedowns
What you
need to
know.

We are not far off being
able to put what can
only be described
as a “challenging”
year behind us and
look forward to
some family time
over a well-deserved
‘summer break’. Many
employers are taking
the opportunity to have
a longer closedown
than would normally be
the case.
There are a number of reasons for this including, not least,
giving employees greater opportunity for rest and recovery,
as well as reducing outstanding annual leave liabilities.
While we may be taking slightly longer domestic holidays
this summer, the obligations around leave and annual
leave closedowns have been clarified this year by the
Employment Court.
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Legal issues employers
need to be familiar with
Q: What is an annual closedown?
A closedown is a period where businesses can close
(either in whole or in part) for a set period. Most often, the
closedown period includes the Christmas and New Year
period and will usually be for at least two weeks.

Q: Can all employers closedown?
Aside from having the legal right to do so, you must give
employees at least 14 days’ notice. That notice should be
in writing, as it will avoid a situation we have seen this
year when one employee was dismissed for turning up
one week late.

Q: Can I operate more than one
closedown?

No, you can only have one closedown in any one year.
Therefore, you cannot close at Christmas and then again
over the Easter break. You can, by agreement with your
employees, have another period where the business does
not operate, but it will not be an ‘official Holidays Act
closedown’.

Q: Can an employee refuse to

take their annual leave over a
closedown?

Some employees feel aggrieved at being forced to take
annual leave at times when they would prefer not to but, if it
is provided for in an agreement, or is custom and practice,
then an employer can direct an employee to take annual
leave.
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Q: What is an employee entitled to
be paid during a closedown?

This if often a question that employers grapple with
the most. The answer depends on the nature of the
employment and whether the employee is permanent, parttime or casual; whether the employee has worked for more
than 12 months; and whether there is sufficient annual leave
available. It also depends on whether the public holidays
that fall during the closedown period would normally be
working days for the employee. Each situation is different
and there is no ‘one size fits all’ approach.
If an employee does not have sufficient leave, then they
must be paid 8% of their total gross at the start of the
closedown (less any amount taken as leave in advance). An
employer and an employee can then discuss and negotiate
whether the closedown period will be taken as unpaid leave
or as annual leave in advance. Good faith applies, but there
is no obligation on an employer to grant leave in advance.
In some cases it may be a risk to do so if the employees
reflects over the closedown and does not come back to
work. The employer will have overpaid the employee and
will be faced with the prospect of not being able to recover
the overpayment or spend a disproportionate amount to
recover it.
For permanent employees who work a 5-day week, Monday
to Friday, then Christmas Day and New Year’s Day will be
observed on those days. Boxing Day and 2 January will
Mondayise.
For part-time employee who works, for example, Tuesday to
Friday then they will only have an entitlement to Christmas
Day and New Year’s Day as paid public holidays.
Casual employees’ entitlements are even more complex.
To determine if an entitlement to a public holiday exists
will involve an analysis of the casual employee’s pattern of
work. If a casual employee regularly works a Friday then
they can reasonably expect to be paid for Christmas Day
and New Year’s Day. If the work is more sporadic then there
may still be an opportunity to receive payment for a public
holiday if the employee’s pattern of work establishes that
they regularly work one of those days. For example, if a
casual employee worked 4 out of the past 6 Fridays leading
up to Christmas then that may well be sufficient. Other
factors need to be taken into account to determine a casual
employee’s entitlements so it always best to seek advice.

Q: What happens if the employee

is sick or suffers a bereavement
during the closedown?

If the day on which the employee is sick, or suffers a
bereavement, is a day that the employee would otherwise
have been working (but for the annual closedown) then they
are entitled to be paid sick or bereavement leave, rather
than using up their annual leave.
This is contrasted with the situation where an employee is
on annual leave outside a closedown period and becomes
sick. In those circumstances, there is no mandatory
obligation on the employer to allow the employee sick
leave, although a fair and reasonable employer, acting in
good faith, might grant sick leave subject to satisfactory
evidence being provided.

Q: Can an employer grant some

employees annual leave over
the Christmas / New Year period,
but not others?

Yes, an employer is not required to grant time off to every
employee who wants annual leave. Employers need to be
able to resource and operate their business as they see fit.

Q: Can an employer go back on

their decision to grant annual
leave?

Sometimes employers have a change of heart, which
happens when they realise that they have insufficient
coverage over a busy period or an unexpected event
occurs. Once annual leave is approved, it cannot be
unilaterally withdrawn. Employees may have made plans
for their period of annual leave. If an employer wants to
withdraw leave then they can only do so in good faith and
after having discussed and agreed with the employee. An
employee is entitled to decline and an employer may need
to incentivise an employee to delay their leave. For that
reason employers should be very careful about making sure
they have sufficient staff to cover any busy period.

Q: My employee has resigned and

their last day is Christmas Eve,
24 December. Do I still have to
pay them for the Christmas and
New Year public holidays?

That depends on whether or not the employee has untaken
annual leave. If the employee’s annual leave entitlement, when
added to their last day of employment, takes them through
Christmas Day, Boxing Day and into the New Year then the
employee must also be paid for the four public holidays.

Q: An employee wants to cash-up

some of their annual leave so
they can really enjoy themselves
over the holiday period. What are
the obligations?

An employee can only request that one week of their statutory
annual leave entitlement is to be ‘cashed-up’. If an employer
pays out more than one week’s statutory annual leave then the
employee’s entitlement remains, which means the employee
will receive more ‘annual leave’ than they are entitled to. For
example, if an employee has four weeks’ annual leave then
they are only entitled to cash-up one of those weeks. If the
employer allows them to cash-up two weeks then they will still
have three weeks annual leave remaining but would have also
received the equivalent payment for two weeks, giving them a
total ‘entitlement’ to five weeks.
For employees who receive more than 4 weeks annual leave,
an employee and an employer may agree arrangements to
cash up the additional 5th week. This would need to be at the
employee’s request and documented. An employer might do
this if the employee had a large outstanding leave liability.
The preferred course of action would, of course, be to agree
with the employee that they take an extended period of
annual leave over the holidays, rather than cashing up too
much of the leave entitlement.

Malcolm Couling
Senior Associate
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Section 123
payments.
Are they truly
compensation?

Compensatory payments
under Section 123 of the
Employment Relations
Act 2000 have become
commonplace. However,
recent IRD audits of
settlement agreements
have highlighted the
risks associated with
indiscriminate tax-free
payments
By far the majority of personal grievances are settled by
negotiation or at mediation. Generally they are documented
in a Record of Settlement signed-off by a mediator from
MBIE. This not only records the full and final nature of
the settlement, but also means that any breaches of the
settlement are immediately enforceable in the Employment
Relations Authority.
Because genuine compensatory payments are not taxable,
there is a real attraction to employers paying as much
settlement moneys under this heading as possible and
therefore avoiding having to pay tax. Compensatory
settlements are also attractive to employees for the same
reason.
However, if the settlement includes lost wages and
contractual obligations, such as payment of notice periods,
then these payments will attract PAYE.
The Inland Revenue Department has issued a public ruling
about payments under the Employment Relations Act for
humiliation, loss of dignity and injury to feelings. Where
these payments are genuinely made under the Employment
Relations Act they are not income and therefore do not
attract PAYE.
Out of Court settlements can similarly include payments
for humiliation, loss of dignity and injury to feelings. These
are made in return for the employee surrendering their
rights under the Employment Relations Act. The Public
Ruling states that there should be no difference in the
tax treatment of payments dependent on whether or not
the parties used the Employment Relations Authority or
Employment Court. A payment can be for humiliation, loss
of dignity, injury to feelings of the employee whether the
Authority or Court are involved or not.
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However, the Ruling cautions against shams. Shams include
excessive allocations for compensation or characterising a
payment as being compensation for humiliation when, in
reality, it is for lost wages.
IRD has search powers to access documents for the
purposes of collecting any tax or carrying out any function
lawfully conferred on the Commissioner. Where the
Commissioner has some doubt about the amount attributed
to compensatory payments, they may ask the parties to an
agreement what steps they took to objectively evaluate the
amount of the compensatory payment. This is regardless
of whether or not the settlement was signed by a mediator
under the Employment Relations Act.
IRD can also enquire whether a personal grievance has been
raised; whether the employer acted fairly and reasonably;
how the compensatory amount was assessed and whether
it is consistent with comparable cases.
IRD can request supporting documentation, such as
copies of personal grievance letters and evidence of how
the compensatory amount paid was assessed against
comparable cases. If IRD forms the view that the payments
have not been genuine then there is a very real risk to
the employer. This includes a requirement to pay the tax
component on the compensatory payment, along with
penalties and interest.
If IRD enforces this, then the employer may need to advise
the other party to the settlement that the payment has
been assessed by IRD as taxable. This may create issues for
the other party as it can impact their overall tax position.
Eligibility for family support and payment for child support,
student loans etcetera will be impacted. Imagine having to
inform a disgruntled ex-employee not only that the terms
of the Record of Settlement they thought were confidential
have become known to IRD but, worse, that their tax
position has been negatively impacted.
The Chief Employment Court Judge has issued guidance on
the amount of compensation a successful personal grievant
should expect to receive. Low-level damages may range
as high as $10,000.00. Moderate damages span between
$10,000.00 and $40,000.00 and significant damages
justify payments over $40,000.00. Employers making
compensatory payments would be wise to reference the
Court’s guidance and to consult with their financial advisors
on the potential tax ramifications of making such payments.

John Farrow
Partner
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Sick leave
entitlements
to increase
Labour has fulfilled an election
promise by moving to increase
the statutory minimum
entitlement to sick leave from
5 days to 10 days per year for
eligible employees.

The Holidays (Increasing Sick Leave) Amendment
Bill passed its first reading on 1 December 2020.
The Bill’s purpose is to make it easier for employees to stay
at home while they are sick or injured, or caring for sick or
injured dependents.
Critics of the Bill have pointed out that the cost will be
borne by employers.
Supporters have said the changes will create a healthier,
more productive workforce.
The Covid-19 climate and, in particular, the case of the
Auckland employee who came to work while awaiting their
(positive) Covid-19 test is said to highlight why the current
minimum entitlement is insufficient.
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Changing the culture of sick employees “soldiering on”
at work will reduce the number of other employees who
become ill and will allow sick employees to recover faster.
The Bill will bring New Zealand into line with Australia.

The maximum number of sick leave days that an employee
can carry forward each year will be reduced from 15 to 10
days, so that the maximum number of days an employee
can accumulate would remain at 20 days.

The Bill is expected to be passed in the middle of next year.
It would come into force two months later.

The Bill has been referred to the Education and Workforce
Select Committee which is to report back to the House by
April 2021.

New employees will be eligible for 10 days’ sick leave after
working for six months.
Existing employees will have their entitlement increased
to 10 days when they reach the anniversary of their first six
months.

Sarah McClean
Associate
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Pay equity
claims
A step-by-step
guide for
employers

What to do following
receipt of a claim:
Step:1

Acknowledge receipt of claim
and notify other unions

Employers have 5 working days to notify the claimant that
the claim has been received. They must also notify any
other union(s) their employees belong to which represent
those who work in the same (or similar) field of work.

Step:2

Forming a multi-employer
agreement

Where a union raises a claim with multiple employers, the
employers must enter into a single multi-employer pay
equity process agreement. The agreement must state who
will represent the employers and how collective decisions
will be made by the employers relating to the claim. If the
employers cannot agree on these matters, any of them may
apply to the Employment Relations Authority (the Authority)
for a direction.
If the claim is raised with a single employer only, this step is
not necessary.

Step:4A

The parties then proceed to the bargaining process.
This requires the parties to consider whether current
remuneration of the affected employee(s) differentiates on
the basis of sex.
If the parties agree that remuneration does differentiate on
the basis of sex, they must propose a settlement agreement
under which remuneration for female employees is brought
in line with remuneration of their male counterparts. The
proposed settlement may include additional terms and
conditions of employment, though this is not mandatory
under the Act.
Where a union is the claimant, the affected employees vote
on whether to endorse the proposed settlement. If the
majority of employees vote in favour, a pay equity outcome
has been reached. Where the claim is brought by an
individual employee, a pay equity outcome has been reached
immediately after completion of the bargaining process.
If the bargaining process instead results in the parties
agreeing there is no differentiation in remuneration on the
basis of sex, a pay equity settlement has not taken place.
However, this outcome is still a positive one, as the issue of
pay equity has been addressed by the parties.
If the parties cannot agree on remuneration or the review
process, either party can apply to the Authority for determination, though mediation will likely have to take place first.

Step:4B
Step:3

Deciding whether the claim is
“arguable”

The employer(s) must make a decision as to whether the
claim is “arguable” and must give notice of this decision
to the claimant within 45 working days of the claim being
made.

The Equal Pay Amendment
Act 2020 has streamlined
the process for unions and
employees seeking to raise
a pay equity claim with their
employers.

What is a “pay equity” claim?
The principle of pay equity represents women and men
receiving equal pay for jobs of similar skill and responsibility.
Raising a pay equity claim enables women working in a
historically or currently female-dominated and undervalued
field to engage in a bargaining process with their employer.
A typical example of such a work field is child care and
education. This process ultimately ensures female workers’
efforts are recognised to the same extent as males’ efforts.
Under the new amendment, unions and employees may raise
the same pay equity claim with multiple employers. Such
a claim will most likely be raised by the employees’ union.
Alternatively, a claim can be raised against a single employer,
though this is less likely if the relevant union is involved.
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Section 13F of the Act outlines what deems a pay equity
claim “arguable”. In short, a claim is “arguable” if the claim
relates to work that is or was “predominantly performed
by female employees”, and it is arguable that the work is
currently undervalued or has historically been undervalued.
It is important to note that an employer deciding a pay
equity claim is arguable does not mean that the employer in
fact agrees that there is a pay equity issue, nor does it mean
that there will be a pay equity claim settlement as a result of
following the pay equity process.

If the employers decide
the claim is “arguable”

If the employers decide the
claim is not “arguable”

If the employers decide the claim is not arguable, they must
give notice to the union, including reasons for their decision
and the steps the union can take to challenge it. These
steps are set out in the Act. The union may apply to the
Authority for mediation and/or facilitation. If either method
is successful in resolving the dispute, the parties can revert
back to the bargaining process.
If neither method is successful in resolving the dispute, the
union may apply to the Authority for a determination as to
whether the pay equity claim is arguable. If the Authority
decides the claim is “arguable”, the parties must enter into
the bargaining process.
With the support of

Lucy Gallagher
Summer Clerk

John Farrow
Partner
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Privacy
Officer Alert

Every agency must
have a Privacy Officer,
who must be actively
managing and
protecting personal
information.
In our Spring Bulletin we identified the top
five changes under the new Privacy Act which
came into force on 1 December. With mandatory
reporting of significant breaches and potential
criminal offences, the role of the Privacy Officer
is crucial. Yet some organisations still seem
unaware that they must have a Privacy Officer or,
if they do have one, who that person might be.

Every agency (including every business, or organisation
that collects and holds personal information about other
people), must have a Privacy Officer.
Privacy Officers must;
•

encourage the agency to comply with the Information
Privacy Principles;

•

take responsibility for dealing with requests for
information under the Act;

•

work with the Privacy Commissioner in relation to
investigations into complaints; and

•

ensure the agency complies with the provisions of the
Act.

It is not a token position. All agencies will need to ensure
that their Privacy Officer is adequately trained and
resourced, and that they have a good understanding of
their obligations and responsibilities.
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Now is a good time to check. If you already have a Privacy
Officer, does everyone know who that is? Do you have
appropriate policies and a privacy statement?
Goals for early 2021 should include ensuring that the
Officer is allocated resources and time to undertake
training. Once trained and up to speed, the Officer can
review policies and processes for the collection, use, and
retention of personal information, and provide leadership
and support to other staff.
In particular, the agency should have a policy in place for
dealing with information requests under Principle 6 (access
to personal information).
The Office of the Privacy Commission has prepared a
number of training modules which are available on their
website. This is a good place for your Privacy Officer to
start.
Given the potential consequences of a breach, and the
enhanced powers of the Privacy Commissioner, we suggest
that you take specific advice before responding to any
queries, requests for information, or complaints.

Fi McMillan
Senior Associate
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Employment
Relations
Authority sets
the bar low
for employer
breaches of nondisparagement
clauses
In the recent decision of Levchenko-Scott v Presbyterian Support
Charitable Trust [2020] NZERA 452, the Employment Relations
Authority imposed a penalty on an employer for providing a
verbal reference in breach of a Record of Settlement.

The facts
Timothy Levchenko-Scott claimed his former employer
Presbyterian Support Central Charitable Trust (PSC)
breached a Record of Settlement entered into by the parties.
The agreement required the parties not to disparage the
other. It also provided that when contacted by prospective
employers of Levchenko-Scott, PSC would restrict its
comments to those consistent with the agreed text of the
written reference. This reference spoke to LevchenkoScott’s professionalism, analytic skills, process following and
personnel management.
Levchenko-Scott received three provisional offers of
employment, yet each was withdrawn following a reference
check. He claimed this resulted from the following breaches
by PSC:
1. When prospective employers asked PSC whether they
would employ Levchenko-Scott again, they answered
“no”. He alleged this amounted to disparagement.
2. When asked by prospective employers why they would
not employ Levchenko-Scott again, PSC referred to his
failure to align with the organisation’s values. LevchenkoScott alleged this was inconsistent with the text of PSC’s
written reference.
Levchenko-Scott sought compliance and imposition of a
penalty.

The issues for determination

3. Does PSC deserve a penalty?
A penalty of $3600 was imposed for each breach
($10,800 in total). The provisional starting point was
$12,000 for each breach to recognise the severe financial
pressure Levchenko-Scott was under as a result of the
breaches. However, the penalty was reduced because of
PSC’s community role as a not-for-profit organisation and
because they were running at a $4.0 million deficit at the
time. Proportionality to penalties imposed in recent cases
concerning non-disparagement clauses was also a factor
in reducing the penalty.

What are the options for employers?
Not agreeing to speak verbally to a written reference at all
is one option. However, in today’s world, this is not entirely
practical – prospective employers more often than not will
follow up on a written reference to hear from a past employer
directly. This allows prospective employers to ask questions
specifically tailored to their recruitment criteria.
Another option is for the parties to agree that if the
employer is asked anything not directly covered by the
written reference, they will simply respond to the effect that
company policy prohibits any additional comment.
In any case, we think it’s best to front-foot this issue with
the employee at the time of settlement, to avoid a possible
breach and the subsequent penalties that could follow.

1. Whether PSC breached the settlement agreement.
2. Whether compliance should be ordered.
3. Whether a penalty should be imposed.

1. Did PSC breach their settlement agreement with
Levchenko-Scott?
The Authority found PSC committed both alleged
breaches. Answering “no” to employing Levchenko-Scott
in the future “introduced a negative and judgmental
element” which was disparaging. It did not matter that the
conversation was not initiated by the respondent. PSC, in
referring to the organisation’s values as the reason for this,
also breached the settlement agreement because there
was no mention of PSC’s values in the written reference,
nor was there any implication that Levchenko-Scott’s
behaviour or attitude did not align with those values.

With the support of

2. Should compliance be ordered?
Compliance was ordered. It was “more likely than not”
that the disparaging comments and inconsistencies with
PSC’s written reference played a significant part in the
withdrawal of the three offers of employment. It did not
matter there was no absolute evidence of this.
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Lucy Gallagher
Summer Clerk

John Farrow
Partner
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Our Employment and
Health & Safety team
Anderson Lloyd has
nationally recognised
expertise in all areas of
employment and health
and safety law. We act for
large employers, small and
medium-sized enterprises
and individual employees
covering the full spectrum
of legal issues.

John Farrow
Partner, Dunedin
p: 03 467 7165
john.farrow@al.nz

Fiona McMillan
Senior Associate, Dunedin
p: 03 471 5433
fiona.mcmillan@al.nz

These include:
•

drafting and reviewing employment agreements

•

collective bargaining

Partner, Dunedin

•

redundancy

p: 03 467 7161

•

disciplinary procedures

•

representation in mediation and court appearances

•

restraints of trade and protection of confidential information

•

employment implications of business sales and purchases

•

development of employment policies

•

compliance advice

•

obligations of employers, workplace occupiers and the
operators of activities

•

health and safety plans, guidelines and statutory
requirements

•

health and safety investigations and prosecutions

We have represented clients in hundreds of accident
investigations, and in prosecutions for serious harm incidents,
often involving fatalities, across a range of industry sectors,
including construction, agriculture, adventure tourism and
mining. Our specialist lawyers appear in the Courts at all levels
and have been involved in some of New Zealand’s leading
health and safety cases.

Frazer Barton

frazer.barton@al.nz

Malcolm Couling
Senior Associate, Dunedin
p: 03 471 5495
malcolm.couling@al.nz

Melissa Hammer
Senior Associate, Queenstown
p: 03 450 0733
melissa.hammer@al.nz

