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I am really excited to introduce my fellow employment 
partner (based in our Christchurch office) AJ Lodge 
and her associate Jack Brown. Moving forward AJ and I 
will lead Anderson Lloyd’s employment and health and 
safety practise. AJ and Jack bring very real strength and 
experience to our team. Over to you AJ. 

Thanks John, and kia ora koutou katoa! I am thrilled to have 
joined the fantastic team at Anderson Lloyd. Jack and I 
are looking forward to getting to meet many of you in the 
coming months. 

With our addition to Christchurch, John and I are proud to 
be able to provide a national, full service employment team, 
with a real depth of experience and expertise. 

The hot topic at the moment is COVID-19 vaccinations 
– can employees be required to have them, if so in what 
circumstances, what happens when one employee in the 
workplace isn’t vaccinated… the list of questions goes on. 
In this edition we provide some guidance and pose a few 
other questions for you to consider. 

Keeping with the COVID-19 theme, we look at a recent 
Employment Court case which deals with the meaning of 
“work” in the context of the lockdowns. This is particularly 
relevant where employees are paid minimum wage or close to. 

We then canvas a case which shines a light on some of 
the unprofessional conduct we see from time to time 
from employment advocates. It is pleasing to see the 
Court taking a strong stand against such behaviour given 
there is no governing body to hold these non-lawyer 
representatives to account. 

You may have heard that the Holidays Act 2003 is being 
overhauled, which is good news for both employers and 
employees. We look at the proposed changes, what they 

Welcome 
to the first 
edition of our 
employment 
newsletter 
for 2021.

John Farrow, Partner

mean for your payroll systems, and whether they go far 
enough in making the Holidays Act simpler and easier to 
administer. 

We’ve also weighed in on the Uber case which discusses 
whether an Uber driver is an employee or a contractor, and 
also dive into the obligations of an employer on the sale of 
a business. 

Finally we take a look at the new Public Service Commission 
- Workforce Assurance Model Standards, which will apply to 
all of our public sector clients. 

As we head into autumn and the cooler months we will 
see a return of the seasonal increase in sickness in the 
workplace and absenteeism issues. We are here to support 
you and your workplaces through any issues or concerns 
that may arise. 

Keep warm, keep safe, and we look forward to connecting 
with you all soon. 

This time last year we were in the throes of a full 
lockdown. A year on and we have certainly learnt 
a lot, not only about employment and health and 
safety issues, but about our responses as humans. 

AJ Lodge, Partner
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Now that COVID-19 
vaccinations are rolling out 
in New Zealand, employers 
need to consider what steps 
they can or should be taking 
to protect their employees 
and others at the workplace.

Answering your 
questions about 
COVID-19 vaccinations 
and employment law

Whether an employer can require an employee to get 
vaccinated is a tricky issue with a number of considerations. 
In this article we answer some key questions employers 
have in relation to vaccination.

Can I force my employees to get 
vaccinated?
No. You cannot arrange for vaccination without the consent 
of your employees. The New Zealand Bill of Rights Act 
1990 provides every New Zealander with the right to refuse 
medical treatment. 

Can I require an employee in a 
particular role to be vaccinated?
Yes, in certain situations. As an employer you have an 
obligation to take all practicable steps to eliminate risks 
to health and safety in the workplace. Accordingly, you 
will need to realistically assess the risks associated with 
COVID-19 that are present in your workplace and whether it 
is necessary to ensure a safe and healthy workplace. Due to 
the current lack of community spread of the virus, in many 
cases it may be possible to manage the risk of COVID-19 
through PPE and other protective measures.

High risk industries (such as frontline medical and/or border 
workers) are more likely to be able to justify requiring 
vaccinations than say, office workers, however a tailored 
assessment must be carried out for each workplace 
considering this issue.

What health and safety risks does the 
vaccine actually prevent?
The New Zealand Government’s current position is that 
while the vaccine protects individuals from the effects of 
the virus, it does not prevent transmission. This means a 
vaccinated person can still act as a carrier for the virus, 
and can spread it throughout the workplace. However, this 
position is subject to change and recent studies indicate 
that the Pfizer vaccine (which is being used in New Zealand) 
may prevent transmission to a high degree. 

If the Government accepts that the vaccine prevents 
transmission to a reasonable degree, it will become more 
reasonable for employers to require employees to receive 
it for the protection of others at the workplace. Note that 
decision makers are likely to assess the reasonableness of 
requiring vaccination in accordance with the Government’s 
position, rather than any alternative position overseas. So, 
until the Government accepts that the vaccine prevents the 
transmission of COVID-19, it will be difficult to demonstrate 
that it is reasonable to require employees to get vaccinated 
on the basis of protecting other employees or customers.

What if an employee refuses 
vaccination for medical or religious 
reasons?
The Human Rights Act 1993 (Act) prevents discrimination on 
the basis of a religious or ethical belief or medical condition. 
However, there are some specific exceptions relating 
to employment. If an employee refuses vaccination for 
religious or medical grounds consideration must be given 
to:

• whether a practise consistent with the employees’ 
religious or ethical belief (such as refusal to be 
vaccinated) can be accommodated, provided the 
practice does not unreasonably disrupt the employer’s 
activities; and 

• whether measures can be taken to reduce the risk to a 
“normal” level without causing unreasonable disruption 
to the employer’s activities where a medical condition 
prevents vaccination.  

Whether accommodating a refusal to vaccinate is 
reasonable or unreasonable will depend on the role, the 
workplace and the extent to which the employee is at risk. 

What can I do if an employee refuses 
to get vaccinated?
If an employee refuses to get vaccinated you should first 
meet with the employee to understand the reasons for the 
refusal and whether there is any way you can accommodate 
or alleviate the employee’s concerns. 

If the refusal arises out of fear or uncertainty about the 
effects of the vaccine the first step may be to educate the 
employee. However, if the employee continues to refuse 
the vaccine you will need to consider if there are other ways 
to manage the refusal. Is it possible to manage the risks 
through other safety measures such as PPE and changes to 
operating procedures? Can you change the role to remove 
or reallocate high risk tasks? Can you retrain or redeploy the 
employee to a lower risk role? 

Only after you have explored and exhausted these 
options will you be in a position to deem the employee 
an unsustainable risk to health and safety and to propose 
terminating the employee’s employment, subject to the 
usual procedural requirements of the Employment Relations 
Act 2000. 

What if customers or suppliers 
require employees to be vaccinated?
Refusal by customers or suppliers to deal with unvaccinated 
employees may provide additional justification in support 
of a decision to amend or terminate an employee’s 
employment. However, the reasonableness of such a 
decision is highly circumstantial. 

Vaccinations in the workplace raise many novel and 
complicated issues. As such any decisions made in this 
space carry risk. If you are considering implementing any 
measures relating to vaccination we strongly recommend 
contacting one of our Employment Team before taking 
action.

Katrina Pfeifer 
Associate
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The full bench of the Employment Court 
recently delivered its decision in the case of 
Gate Gourmet New Zealand Limited. Prior to 
the judgment being released, it looked like 
the decision would be based on whether 
an employer is obliged to pay an employee 
during a government imposed lockdown 
and whether the employee can be said to be 
truly ready, willing and able to work in such 
a situation.

However, the case was actually argued 
on the basis of entitlements under the 
Minimum Wages Act 1983 and what 
constitutes ‘work’. Judges Holden and Beck 
delivered the majority decision with Chief 
Judge Inglis dissenting. 

Gate  
Gourmet–  
Just what 
exactly 
is work?

The Majority
The majority determined that the key issue is whether 
there is an entitlement under s6 of the Act and found that 
the case turned on whether s6 requires wages to be paid 
in circumstances where the employee is not working – as 
distinct from whether they are ready, willing and able to work.  

The Minimum Wage Act does not define ‘work’. The 
majority found that the core concept of s6 was exchange 
of payment for work. That concept has been central to a 
line of cases that commenced with the ‘sleepover case’, 
Idea Services Limited v Dickson.  

The specific factors to be considered in determining 
whether an activity is ‘work’ are:

a. the constraints placed on the freedom the employee 
would otherwise have to do as they pleased;

b. the nature and extent of responsibilities placed on the 
employee; and 

c. the benefit to the employer of having the employee 
perform the role.

The majority concluded that when the defendants stayed 
home, they were not working for the purposes of s6 of the 
Minimum Wages Act which was therefore not engaged and 
no statutory minimum wage entitlement arose.  

Dissenting Judgment of the Chief Judge
Without meaning any disrespect to the majority, the Chief 
Judge’s reasoning is somewhat more lateral.  In her view, 
the correct approach to s6 is to ask:

“Whether, under the applicable terms and conditions, 
the employee has been engaged to provide work and, if 
so, does the agreement provide for the employee to be 
remunerated. The relevant question is not whether the 
employee is actually engaged in performing work at the 
particular point in time a claimed unlawful deduction 
is made, but rather whether their terms and conditions 
would have them do so.”

Section 7(2) prohibits a deduction in respect of time lost 
by any worker unless that is caused by the worker’s default, 
illness or accident. 

Gate Gourmet and Business New Zealand argued that 
where work is not performed, wages are not payable 
and, therefore, s7(2) has no effect. In disagreeing with 
that submission, the Chief Judge referred to the widely-
understood common-law rule that where there are agreed 
hours of work cancelled by the employer, wages remain 
payable provided the employee was ready and willing to 
work those hours.  

There is of course the question, to what extent common-
law rules are relevant to statutory interpretation.  However, 
the Chief Judge went on to analyse ss6 and 7(2) in more 
detail. She correctly identified that the reference to 
deductions is from ‘wages payable’, as distinct from 
‘wages paid for actually working’.  

In conclusion the Chief Judge stated that there is no 
dispute that the workers were engaged to carry out work.  
The pandemic intervened and they could not work the 
guaranteed hours. However, the reason why they could 
not work had nothing to do with their default, illness or 
accident and therefore the employer was not entitled to 
make any deduction from the minimum wage they would 
otherwise be entitled to receive.

Comment
While the Chief Judge’s reasoning focussed on statutory 
interpretation, it also referenced the terms and conditions 
of the employment agreement. On one interpretation, the 
sleepover factors do not necessarily require an employee 
to actually be engaged in performing work, as distinct from 
being obliged to work by the terms and conditions of their 
employment agreement.  

Constraints can be placed on the freedom of the 
employee, even if they are not physically at work. The 
enactment of ‘availability provisions’ is testimony to this.  
Similarly, the employer can derive benefit from having the 
employee available to perform the role, even if they do 
not actually perform the role. The nature and extent of the 
responsibilities placed on the employee are arguably the 
same, whether they are required to be available to work or 
whether they are actually engaged in performing work.  

In my opinion, it is possible to reconcile the Chief Judges 
analysis with the Idea Services factors expressed by the 
majority and reach the conclusion that the employees 
were working, without actually being engaged in 
performing work. The case is now on appeal to the Court 
of Appeal. I understand the appeal questions are more 
directed towards the issue of whether the employee can 
be truly said to be willing, ready and able to work. It will 
be interesting to see what the Court of Appeals view is on 
this issue.

John Farrow 
Partner
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Penalties awarded 
against employment 
advocates for breaches 
of confidentiality
The Employment Court reinforces 
the importance of maintaining 
mediation confidentiality in 
CultureSafe NZ Limited & Ors 
v Turuki Healthcare Services 
Charitable Trust [2020] NZEmpC 165

CultureSafe NZ Limited & Ors v Turuki Healthcare Services 
Charitable Trust [2020] NZEmpC 165 is an appeal of 
an earlier Employment Relations Authority (Authority) 
decision where the plaintiffs, CultureSafe NZ Limited 
(CultureSafe), Allan Halse (Director) and Tracey Simpson 
(Employment Advocate) (together, the Plaintiffs) were 
found to have breached the confidentiality provisions of 
a settlement agreement between their client, Ms Makea-
Ruawhare and the defendant, her ex-employer, Turuki 
Healthcare Services Charitable Trust (Turuki).

CultureSafe acted as a representative for Ms Makea-
Ruawhare, raising a personal grievance on her behalf to 
Turuki, and attending mediation where the grievance was 
settled. Turuki and Ms Makea-Ruawhare entered into a 
record of settlement (ROS) agreeing (among other things) 
that the terms of settlement were confidential, and no 
party – including CultureSafe specifically – was permitted 
to make derogatory or disparaging comments about 
the other parties, and no reference to the employment 
relationship problem could be published, including on 
social media. The ROS was signed by Turuki, Ms Makea-
Ruawhare, and the mediator. 

Following mediation, as part of the settlement, Turuki was 
to be provided with invoices from Ms Makea-Ruawhare’s 
psychologist, general practitioner and counsellor for 
payment of their services. Turuki inadvertently failed to pay 
Ms Makea-Ruawhare’s general practitioner’s invoice. 

Rather than following up non-payment with Turuki directly, 
Ms Simpson sent a letter to three Ministers, copied to 
other Members of Parliament, which had been drafted by 

Ms Simpson and Mr Halse without Ms Makea-Ruawhare’s 
instructions. The letter contained commentary on the 
mediation, details from the confidential ROS, and criticism 
of Turuki. Once Turuki was informed that payment had 
been missed, it immediately remedied its failure to pay.

Despite contact from Mr Drake, Turuki’s representative, 
requiring retraction of the letter, CultureSafe sent further 
correspondence to Ministers and other Members of 
Parliament, repeating its earlier claims and intimating that 
it would widely publicise allegations about Turuki. 

Turuki applied for urgent ex parte orders from the Authority 
against the Plaintiffs, and received a determination later 
that same day. Orders were made against the Plaintiffs:

(a) requiring compliance with the terms of the ROS; 

(b) banning any further breaches of confidentiality; and 

(c) prohibiting the publication of Tutuki’s name (or 
the names of any employees or representatives of 
Turuki) in any manner connected with the ROS or the 
proceedings. 

Ms Simpson and Mr Halse continued to publicly criticise 
Turuki, including on CultureSafe’s Facebook page. Ms 
Simpson and Mr Halse also extended their criticism to 
Authority Member Crichton, calling for his dismissal. 

The Authority issued a second determination finalising the 
interim orders and suppressing any publication relating to 
the ROS, or Ms Makea-Ruawhare’s employment with Turuki. 
The Authority also found that the Plaintiffs were in breach 
of the ROS and ordered, on a joint and several basis:

a) $30,000 to Turuki as a penalty under s 149(4) of the 
Employment Relations Act 2000 (Act); and

b) $3,000 to Turuki as general damages. 

Following the second determination Mr Halse continued to 
publicly post derogatory remarks on CultureSafe’s Facebook 
page about Turuki, Member Crichton and also Mr Drake, 
alleging collusion between the Member and Mr Drake. 

Employment Court proceedings
The Plaintiffs appealed the Authority’s decision to the 
Employment Court (Court).The key issues for the Court 
were:

a) whether the Plaintiffs were bound by the terms of the 
ROS, and if so, whether their actions had breached the 
ROS;

b) whether the Plaintiffs were liable for penalties and/or 
general damages; and 

c) if penalties and/or general damages were available 
against the Plaintiffs, what the proper level should 
be, and whether that would be on a joint and several 
basis. 

Although CultureSafe was not a party to the ROS, and 
there was no employment relationship between the 
Plaintiffs and Turuki, the Court held that it had jurisdiction 
to make an order that the Plaintiffs had breached the ROS. 
The statutory wording of “person” as opposed to “party” 
broadened the ambit of the Act outside of the parties to 
the employment relationship. 

The Court held that any person who knew settlement had 
been achieved, and of the relevant terms of settlement, 
could be liable if it breached an agreed term of settlement 
under section 149 of the Act. Otherwise, attendees at 
mediations (i.e. representatives, partners, and/or other 
support people) would be free to publish the confidential 
terms of settlement that the parties had entered into, and/
or to make disparaging remarks about either party, without 
sanction. The Court considered Parliament would not have 
intended that result. 

Justice Holden was critical of Ms Simpson and Mr Halse’s 
positions as advocates for victims of bullying, while 
adopting derogatory and harmful behaviour themselves, 
of which neither party showed any regret or remorse. It 
was found that CultureSafe did not act in its client’s best 
interests. 

However, the Court reviewed the penalties awarded 
by the Authority, and determined that a reduction in 
penalties was required. Justice Holden found there was 
no basis for penalties to be awarded on a joint and several 
basis. The Court looked at Ms Simpson’s and Mr Halse’s 
individual culpability in terms of their personal breaches of 
confidentiality. Ms Simpson was found to have breached 
confidentiality on three occasions, and continued to stand 
by her actions without remorse. A penalty of $3,000 was 
made against her.

Mr Halse breached confidentiality in respect of his 
involvement with correspondence to Ministers, and his 
post on Facebook. Given Mr Halse’s experience, his role 
at CultureSafe, and his continued conduct (including his 
intention to repeat this behavior, or behavior like it), the 
Court considered a higher penalty was warranted against 
Mr Halse than against Ms Simpson. A penalty of $5,000 
was imposed. 

As the entity through which Ms Simpson and Mr Halse 
operated, a penalty of $2,000 was also made against 
CultureSafe. 

In respect of damages, Holden J found that the Court 
did not have jurisdiction to award damages for breach of 
the ROS, and set aside the Authority’s award of general 
damages. 

What should we learn from this case?
Mediations are an essential tool in the resolution of 
employment relationship problems. Under the Act any 
statement, admission or document created or made for 
the purposes of mediation, and any information that is 
disclosed during the course of mediation, is confidential 
(unless the parties authorise disclosure). It is paramount 
that all parties to a mediation, including the mediator, 
any representatives (including lawyers, advocates and 
otherwise) and those who are attending in support of a 
party, are bound by the confidentiality obligations that 
mediation imposes.

Will the decision be upheld?
Mr Halse has filed judicial review proceedings of Holden 
J’s Employment Court decision to the Court of Appeal. Mr 
Halse is seeking a determination on whether a penalty can 
legally be imposed against a third party to a settlement 
agreement. Watch this space.  
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The Government 
has accepted 
recommendations to 
make the Holidays Act 
clearer and provide 
greater certainty 
to employers and 
employees.

Holidays 
Act to be 
overhauled

Following a joint request from employers and unions, 
the Government established a Taskforce to suggest 
improvements to the Holidays Act 2003 (the Act).

Although the Taskforce was set up in 2018, and reported 
its recommendations in 2019, the Government has just 
published the recommendations along with its response, 
which is to approve the recommendations in full. 

This is positive news as the Act has long been a source 
of frustration for those tasked with its interpretation and 
application.

The recommendations are expected to take effect in early 
2022, as amendments to the Act.

The recommendations
The Taskforce made 22 recommendations focused on 
making the Act clear, certain, and simple to apply.

Some of the significant recommendations include:

• Introducing a new, less complex methodology for 
calculating holiday pay, which will make calculating 
holiday pay simpler for those who work variable work 
patterns. 

• Allowing employees to take annual leave in advance on 
a pro-rata basis.

• Removing the “parental leave override” to ensure that 
the value of annual leave of parents returning from 
parental leave is not diminished. 

• Removing the ability to pay employees’ holiday pay “as 
you go” for those engaged on fixed-term agreements of 
less than 12 months duration.

• Removing the ability to require employees to be 
available or “on call” for work during periods of annual 
leave.

Jack Brown
Associate

• Providing sick leave from the first day of employment, 
with the entitlement increasing by a day at the 
completion of each month of work, until the full 
entitlement is reached.  

• Allowing sick leave and family violence leave to be 
taken in units of less than a day, with a minimum unit of 
a quarter of a day.

• Extending the list of people for whom bereavement 
leave applies to include stepfamily, family by marriage, 
cultural family groups, and extended family.

• Implementing a new test that determines which 
employees are eligible for sick, bereavement and family 
violence leave.

• Giving employees the option of choosing to transfer all 
of their leave entitlements to the new employer, or to 
have them paid out and reset in the event of a sale and 
transfer of a business.

• Requiring employers to keep more comprehensive 
leave records that show how leave entitlements and 
calculated, paid, and held.

• Requiring employers to provide pay slips to employees 
for each pay period. 

While the changes are likely to simplify the annual leave 
calculation and application process, they are also likely 
to result in increased compliance costs (at least initially) 
and an increase in the overall cost of leave entitlements to 
employers. 

It is anticipated that these increases will be balanced by 
reduced risks of non-compliance, given the purported 
simplification of the Act. This remains to be seen however, 
and will be informed ultimately by the detail of the 
legislation, which is yet to be drafted.

The changes are particularly important to employers who 
utilise flexible and variable working arrangements. The 
changes to the Act will change how you record and pay 
holiday pay for these workers. 

It is important that those involved in administering leave 
entitlements understand the changes before they take 
effect, and have robust payroll and record keeping systems 
in place in anticipation of the changes.
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The case of 
Arachchige v Rasier 
New Zealand Ltd & 
Uber B.V. confirms 
Uber is not required 
to give über (or even 
minimum, for that 
matter) employment 
entitlements to its 
drivers. 

NZ Uber drivers 
contractors not 
employees     

In December 2020 the Employment Court issued a 
judgment which considered whether or not an Uber driver 
in Auckland was an employee. 

Uber driver Mr Arachchige sought a declaration that he was 
an employee of Uber and not an independent contractor 
as the ride sharing company claimed. The driver wanted to 
bring a personal grievance for unjustifiable dismissal and, 
if found to be an employee, would have been entitled to 
statutory rights such as holiday pay. 

Uber driver an independent contractor 
not an employee
The Employment Court held that the driver was not 
employed by Uber. Primarily this was because Mr 
Arachchige was operating his own business in the manner 
and at the times he wished. The Court found the driver was 
not directed or controlled by Uber beyond limited matters 
connected to operating under Uber’s ‘brand’. 

Under Uber’s Services Agreement with drivers:

• drivers are not required to work exclusively for Uber;

• drivers are not required to display any Uber logo or 
signage; and

• drivers are allowed to undertake other activities, even if 
those activities compete with Uber.  

The Court distinguished the recent Employment Court 
judgment of Leota v Parcel Express (which we discussed 
in an earlier article Contractor vs. Employee) including 
because Mr Arachchige was not particularly vulnerable or 
lacking comprehension. 

Does this mean every ride-sharing app 
driver is a contractor? 
The Employment Court avoids making law that should be 
left to Parliament, such as broad-brush reclassification of 
certain workers either way as employees or contractors. 

Employment Court judgments regarding classification 
of employees regularly remind us that each situation is 
individual and the inquiry itself is ‘intensely fact-specific’. 
The Arachchige judgment therefore only applies to Mr 
Arachchige himself, based on his individual circumstances. 

In this author’s opinion Uber drivers are an example of a 
classification that does not require further careful analysis 
of individual circumstances. We know Uber’s contract 
terms under the Services Agreement will be the same for 
each driver, and one could be fairly certain Uber will treat 
each driver in fundamentally the same way. It would seem 
incongruous for a Court to find Uber Driver A is a contractor, 
but Uber Driver B is an employee purely because Driver B 
was personally more vulnerable or lacking comprehension 
(say because Driver B has a lower IQ). 

The status in other countries 
The Arachchige judgment also discussed the classification 
of Uber drivers in other countries following what was 
recent litigation in Australia and the United Kingdom. 
Ultimately the Judge put little weight on the outcomes in 
those jurisdictions including because there is no equivalent 
to section 6 of the Employment Relations Act in other 
countries (which sets out the definition of ‘employee’ in New 
Zealand).

Subsequent to the Arachchige case the United Kingdom 
Supreme Court dismissed an appeal by Uber, ultimately 
confirming a UK Employment Tribunal ruling that Uber 
drivers should be classified as workers (not independent 
contractors). 

Uber UK has since announced it will ‘reclassify’ all of its 
UK-based drivers as workers. The worker classification is a 
halfway category in UK law which entitles workers to some 
(but not all) employment entitlements such as minimum 
wage and holiday time. There is no worker equivalent in New 
Zealand, although future legislation introducing something 
similar is possible. 

James Cowan
Associate
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Selling your  
business–  
when to tell 
your employee 
– the art  
of consultation

Without question, the number one 
issue that challenges employers 
when they sell their business is 
the question of when to consult. 
Employers will often ask at what 
point do my employees need to be 
informed. That question is usually 
quickly followed by how long can 
we hold off. Therein lies the problem 
because consultation is not about 
informing employees at the last 
possible point in the transaction; 
consultation requires an employer 
to keep an open mind and consult 
before decisions are made.

If a Vendor does not get the consultation aspect of the sale 
right they run the risk of facing a multitude of personal 
grievance claims, having disenfranchised employees right 
up to completion which could adversely affect trading 
and then face the prospect of the profit on completion 
reducing to far less than was anticipated.

So, what does the law require and 
when is the right time to consult? 
Well the first part of that question is relatively 
straightforward to answer, but the second aspect is more 
nuanced. Commercial realty cannot be ignored and needs 
to play a part in decision as to the timing of consultation 
along with an assessment of risk.

It is important to remember that employees cannot be 
sold and neither can their employment agreements. The 
Employment Relations Act 2000 requires an employer, 
acting in good faith, to consult on an asset sale when the 
vendor proposes making any decision that is likely to have 
an adverse effect on the continuation of employment. 
In order for that obligation to be given effect to the 
employees must be provided with relevant information, 
including access to that information, and an opportunity 
to comment before the decision is made subject to any 
commercial and confidentiality reasons. 

A proposal is something more definite than the 
contemplation of a possibility and it is always difficult 
to determine when a proposal has crystallised into a 
definitive course of action. However, consultation, in order 
for it to be genuine and meet the good faith test, must 
occur in my view before a Business Sale and Purchase 
Agreement (BSPA) is entered into. That is because at 
that point the decision has been made, the employer has 
contractually agreed with a purchaser to sell the business, 
subject to any specific conditions. 

If it is not practical to consult earlier then consultation 
must occur before the BSPA goes unconditional. If 
consultation occurs before the conditional terms are 
satisfied, there is still an opportunity for a vendor to 
walk away from the transaction. Once the BSPA goes 
unconditional, there is zero opportunity. All decisions have 
been finalised and we are now talking about informing 
employees of the sale rather than trying to be constructive 
in maintaining a productive employment relationship.

That is the legal answer, but as intimated commercial 
factors come into play when it comes time to consult. Any 
decision around consultation might be influenced by the 
likelihood of the sale proceeding and of employees being 
offered jobs. If the Vendor has contractually secured with 
the purchaser offers of employment for all their employees 
on the same terms and conditions of employment then 
the risk of a personal grievance or the potential for 
an employee to become unhappy because there was 

insufficient consultation is going to be negligible. 

On the other hand if the Vendor’s workforce is heavily 
unionised then consulting early is highly recommended. 
The Vendor will want the Union onside and will want 
to work together to secure employment for as many 
employees as possible and ideally this will happen pre 
contract. 

When it comes to consultation employees almost 
universally want to know the same things. What does it 
mean for them? Are they going to be offered employment? 
What are they going to get paid, who is the purchaser, 
is the purchaser going to recognise my annual and sick 
leave entitlements or do I have to starting building them 
up for scratch?  Do I have my same job and is at the same 
place? These common questions and more importantly 
the answers can also determine when consultation should 
practically occur. If the vendor can answer these questions 
then consultation can occur much earlier, but if the vendor 
does not have all the relevant information then consultation 
can quickly become an exercise in futility. 

While there will be a myriad of reasons why a vendor may 
not want to consult earlier when it comes to vulnerable 
employees, who are protected under the Act there are 
statutory timeframes that must be met. Inevitably that 
means consultation must start early so the timeframes can 
be complied with. Similarly, if the Vendor does not have a 
robust technical redundancy clause in their employment 
agreements and is required to contractually provide 
their employees with 6 weeks’ notice of termination then 
consultation, as a matter of necessity, will have to occur 
early. If it does not then the employees may be offered 
employment with the purchaser, but the Vendor will have 
to potentially still pay out contractual notice if the lead in 
time is insufficient. 

On any transaction, any consultation is better than no 
consultation. You do not want to be the vendor who is the 
unfortunate and costly position of telling their employees 
at 4pm that the business has been sold and the next day 
the purchaser will be making offers of employment to 
most, but not all. That is not consultation and will end up 
being an expensive and costly lesson.

Malcolm Couling
Senior Associate
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New Public 
Service 
Act and 
Workforce 
Assurance 
Model 
Standards 

The new Public Service Act 2020 
(Act) came into force on the 6th 
of February 2021 and replaces the 
previous State Services Act 1988. 

Under section 19 of the Act the Public Service 
Commissioner (Commissioner) can issue guidance 
on integrity and conduct within the public service 
workforce. In August 2020, the Commissioner released 
“the Workforce Assurance Model Standards” (Standards). 
The Standards outline the Commissioner’s expectations 
of public service organisations and Crown entities when 
recruiting (including that previous serious misconduct 
is disclosed to other State services employers) 
investigating and entering into settlement agreements. 
The Commissioner says that the Standards help ensure 
the suitability of public service employees and so that the 
public service workforce continues to meet high standards 
for integrity and honesty. 

Disclosing serious misconduct
Under the Standards, all prospective employees should 
be asked to authorise the disclosure of whether they have 
been subject to a serious misconduct investigation (either 
concluded and upheld or ongoing) from all previous 
State services employers for the last three years. If the 
person’s application proceeds, a request should be made 
to the former employer for additional detail relating to 
the serious misconduct investigation (subject to the 
employee’s further consent). Evidence of the consent 
to the disclosure will have to be shown to the former 
employer. The Standards emphasise that just because a 
person does not consent to the disclosure, it does not 
mean they should not be employed. The organisation 
can ask why consent was refused and take those reasons 
into account when deciding whether to progress the 
application. The Standards also say that disclosure of 
serious misconduct does not necessarily mean the person 
cannot be employed.

The Standards are clear that consent from the employee 
must be obtained before the information can be disclosed, 
which would appear to alleviate any significant privacy 
concerns that may be held by the organisation disclosing 
the information. The Standards do not specify precisely 
what “further details” the former employer should be 
providing about the serious misconduct. Employers 
will be on safer ground providing minimal details and 
should agree with the former employee on exactly what 
information is going to be provided, if the employee 
consents to the disclosure. Organisations will also need 
to ensure that the privacy of other people who have been 
involved in the investigation is protected. 

Investigations
The Standards recommend that all investigations into 
serious misconduct should be concluded even when 
the person has ceased to work for the organisation. 
This applies except in exceptional circumstances where 
specialist advice is obtained and subject to obtaining the 
approval of the organisation’s Chief Executive. 

This expectation is relatively onerous for employers, 
especially as investigations are often expensive and time 
consuming. It will also will be difficult for an employer to 
make any findings if the employee accused of the serious 
misconduct has resigned and refuses to participate any 
further in the investigation. 

Settlement agreements
The Standards state that settlement agreements should 
not be used to shortcut an investigation into wrongdoing. 
The practical reality is settlement agreements are often 
entered into with employees not as “shortcut” but as a 
legitimate tool to minimise the stress and cost involved 
with an investigation on both sides. The Standards do 
acknowledge that settlement agreements can assist to 
minimise potentially drawn-out processes where the 
parties have not been able to resolve a dispute or problem 
or where trust and confidence has irretrievably broken 
down.

Under the Standards employers are expected to include 
confidentiality provisions in settlement agreements only 
where they are genuinely necessary and in the interests 
of both parties and where they are included, should be 
written so as not to prevent an agency from responding 
openly to a reference from a future employer. 

Confidentiality clauses are a very common, and important 
feature of settlement agreements. They can protect both 
parties’ reputations and for employers, ensure that any 
financial aspects of the settlement will not be disclosed 
to other employees and thereby remove the concern 
that other employees will expect similar “pay-outs”. 
Many employees agree to an exit so as to protect their 
future employment prospects. It is difficult to imagine a 
situation where either party would agree to settlement 
in the absence of a confidentiality clause. In our view, 
confidentiality provisions will therefore largely be both 
genuinely necessary and in the interests of both parties. 

Jessica Higgins
Associate
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The Government has 
introduced a Bill which 
proposes to increase 
employees’ minimum 
entitlement to paid sick leave 
from five to ten days per year. 
The Bill is currently before a 
Select Committee, and is likely 
to pass into law later in 2021. 

How to address 
misuse of sick leave in 
light of the proposed 
increase to sick leave 
entitlements 

Although there would be an increase in the minimum 
number of sick days available to an employee, the Bill does 
not propose to increase the maximum amount of sick leave 
that can be accrued by an employee, which would remain at 
20 days in total.

Commentators have cautioned against the disruption 
that could result from the Bill passing into law, namely 
lost productivity at the expense of employers. There are 
concerns that the current sick leave framework is already 
easily exploited, and that the proposed law will see an 
increase in the misuse of sick leave.

In light of the Bill, employers should be aware of the various 
tools available to deter employees from using sick leave 
disingenuously or unreasonably.

First, employers are entitled to enquire into employee 
absences for medical reasons. Employers can require 
employees to support medical absences with proof of their 

sickness or injury (such as a medical certificate from a 
doctor). If proof of the absence is requested for a period 
of less than three consecutive days the cost of obtaining 
proof is to be met by the employer. If the absence is for 
three or more consecutive days, the employer is not liable 
to the costs of obtaining proof. 

Often employers are reluctant to request medical 
certificates because they tend to offer little to no insight 
into the reason for the absence. We often see template 
medical certificates which say, for example, “[Name] 
reported to me that they are unfit for work until [date] “. 

This is unhelpful both in that it does not help alleviate 
concerns that a particular period of sick leave is not 
genuine, but it also does not provide an employer with any 
information as to whether the sickness is workplace related, 
or if there are factors that the employer should be aware 
of to ensure it can comply with its obligations under the 
Health and Safety at Work Act 2015. To address this issue, 
employees (and their medical professionals) should be 
requested to produce a medical certificate which complies 
with the Medical Council of New Zealand’s (MCNZ) 
Guidelines. MCNZ regulates medical practitioners in New 
Zealand. The Guidelines state that information disclosed 
within a medical certificate should be “accurate… based 
upon clinical observation, with patient comment clearly 
distinguished from clinical observation” and should “provide 
the necessary information required by the receiving agency”. 

Requirements regarding disclosure of information could 
be written into an employee’s individual employment 
agreement, which, provided the agreement is executed 
correctly, would be considered specific consent. Employees 
could agree to ensure that medical certificates explain the 
injury, causal factors, when they can be expected to return 
to work, and any limitations on their work. 

As well as providing more certainty to employers around 
resourcing, this level of scrutiny may deter employees from 
taking disingenuous or unreasonable sick leave.

However, this does not address a situation where an 
employee takes frequent, intermittent sick leave, and there 
is no reason to suspect the leave is disingenuous. This is an 
issue commonly faced by employers, and can be extremely 
disruptive, particularly where an employee fills a critical 
role.

Addressing this situation is complex. Where an employee 
has exhausted their annual sick leave entitlement and 
continues to take sick leave at an unsustainable level, 
an employer could request that the employee undergo 
an occupational medical assessment in an attempt 
to ascertain whether there are any underlying health 
conditions or other circumstances that may be at the root 
of the absences (for instance, a compromised immune 
system which makes the employee susceptible to illness) 
and to obtain a clear picture as to when the employee 
might be fit to fulfil the duties of their role. 

Generally, these assessments should be performed at the 
employer’s expense.

It is an employee’s prerogative to consent, or decline to 
consent, to a medical assessment. However, employees 
who unreasonably refuse to consent to such assessments 
may jeopardise their ability to challenge decisions made by 
their employer in respect of their medical condition. 

Employees also owe a duty to be open and communicative 
with their employers, which includes keeping their 
employers fully informed about their state of health and 
ability to work.

A refusal to consent to a medical assessment may also 
evidence a breach of contract if this requirement is 
contained in the employment agreement.

If the results of the medical assessment are inconclusive, 
an employer can reasonably expect an employee’s 
attendance to improve over a reasonable period of time. 
Where improvement is required, the disruption caused by 
the absences and future expectations should be clearly 
explained to the employee. Employers should take caution 
not to frame expectations as an absolute criteria that if not 
reached, will result in termination of employment or other 
disciplinary action. 

The point at which termination becomes justifiable is 
dependent on the individual’s circumstances due to 
the overarching “test of justification” that applies in the 
employment jurisdiction. The test requires employers to 
respond to issues in a tailored, reasonable manner. Given 
the risk with applying this test, we strongly encourage 
employers to take advice before commencing any action as 
part of a termination process relating to medical incapacity 
or excessive sick leave.

Jack Brown
Associate
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These include:

• drafting and reviewing employment agreements

• collective bargaining

• redundancy

• disciplinary procedures

• representation in mediation and court appearances

• restraints of trade and protection of confidential information

• employment implications of business sales and purchases

• development of employment policies

• compliance advice

• obligations of employers, workplace occupiers and the 
operators of activities

• health and safety plans, guidelines and statutory 
requirements

• health and safety investigations and prosecutions

We have represented clients in hundreds of accident 
investigations, and in prosecutions for serious harm incidents, 
often involving fatalities, across a range of industry sectors, 
including construction, agriculture, adventure tourism and 
mining. Our specialist lawyers appear in the Courts at all levels 
and have been involved in some of New Zealand’s leading 
health and safety cases.

Anderson Lloyd has 
nationally recognised 
expertise in all areas of 
employment and health 
and safety law. We act for 
large employers, small and 
medium-sized enterprises 
and individual employees 
covering the full spectrum 
of legal issues.
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