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Our team has been busy with a number of independent 
investigations, mediations, and Authority matters on the go. 
John and I had the pleasure of attending the LUMA Lights 
festival in Queenstown where we were able to connect with 
a number of you. 

We hosted Rod Carr in person in Christchurch and virtually 
across the country, just two days after his Climate Change 
Commission released its final report. The recommendations 
in the report will impact on all business in some way. This 
impact will stretch to the workplace, and we think we will 
see a number of flow on impacts over time (for example 
greater commute times for those switching to public 
vs private transport and a desire to decrease transport 
emissions leading to increased pressure to accommodate 
remote working). Watch this space. 

Our team is being kept busy with advice on COVID-19 
vaccinations and how to deal with workplace tensions 
arising out of having a workforce made up of both 
vaccinated and unvaccinated workers. In this edition 
we talk about these issues and some thoughts for you 
to ponder in the coming weeks as vaccinations become 
available to more of our population.

We have had a preliminary decision in the case of a border 
worker who was fired for refusing to be vaccinated, and 
include a summary of the decision in this edition. The 
substantive matter is due to be heard in the coming weeks, 
so keep an eye out on our LinkedIn page and website for 
further updates. 

Another hot topic at the moment is fair pay agreements 
and the potential impact these will have on business, 
particularly SMEs. It seems that the clock is being wound 
back to the 1980s, and you can expect an enthusiastic 
resurgence in the Union movement over the next few years. 

Kia ora 
koutou katoa 
and welcome 
to the latest 
edition of our 
employment 
newsletter.

I think AJ has largely covered the current topics of 
interest. She mentioned that the team has been busy with 
a number of independent investigations. I am currently 
doing a two-week intensive online course on independent 
investigations. This is hosted by The Association of 
Workplace Investigators. AWI is a professional membership 
association (based in the USA) for professionals conducting 
workplace investigations. 

We are noticing an increasing trend in the need for 
independent workplace investigations. Often this is 
because the employer does not have sufficient resources 
or the necessary skillset to complete the investigation. 
Sometimes the subject matter of the investigation, 
and those involved, means an impartial independent 
investigation is necessary to discharge the employer’s 
obligations.

Our team has significant expertise in workplace 
investigations, so don’t hesitate to get in touch with us if 
you need help. I hope you enjoy our latest newsletter.

We hope you enjoy the winter edition of al. 
Employment News. This year certainly feels like it is 
flying by, and having now passed the shortest day we 
are all looking forward to some warmer weather! 

AJ Lodge 
Partner

John Farrow 
Partner
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As New Zealand widens its 
vaccination programme, 
employers are starting to 
consider how they will deal with 
the next COVID-19 spanner in 
the work(place) – vaccinations.

COVID-19  
coronavirus: 
Vaccination 
tensions  
set to hit  
workplaces

The most pressing question: can an 
employer require its employees to be 
vaccinated?

The answer is a straightforward “yes” for those MIQ and 
frontline workers who are covered by the COVID-19 Public 
Health Response (Vaccinations) Order 2021.

Nine employees have already lost their jobs for refusing 
vaccination because of the Government mandated Order. 
Some of those nine are taking a claim to the Employment 
Relations Authority in the next few weeks, backed in part by 
public crowdfunding. I don’t like their chances of success.

The answer is more complex for other high-risk workplaces 
such as rest homes, which are not covered by the health 
order. In some cases, these workplaces can impose policies 
that require vaccination for particular roles. One of New 
Zealand’s largest rest home companies, Arvida, has already 
implemented a policy that means new hires must agree to 
vaccinations due to the obvious risk to frail residents.

Then there’s the rest of us. It is uncharted territory for 
workplaces where there is no ‘frontline’ aspect to our work or 
underlying health imperative for everyone to be vaccinated.

In the coming months, employers will take their first steps 
on the tightrope between vaccinated and unvaccinated 
employees, and are likely to face a number of challenges.

The Ministry of Business, Innovation and Employment 
has said that where there is a high risk of contracting and 
transmitting COVID-19 to others, businesses can require 
that certain work must only be done by vaccinated workers. 
It says that this will be a minority of all work in New Zealand.

On that basis, it seems that other essential businesses such 
as meat, fruit and vegetable producers, steel manufacturers, 
and supermarkets would not be able to require vaccination, 
even though transmission amongst essential workforces 
could be catastrophic for a business, as well as our economy.

Where an employer believes it falls into this category, a 
health and safety risk assessment must be undertaken 
in consultation with workers, unions, and other 
representatives. WorkSafe has released guidance to help 
employers conduct this risk assessment to determine 
whether a specific role in the business must be performed 
by a vaccinated worker.

All employers, whether they can require vaccination or not, 
should be starting to formulate a COVID-19 vaccination 
policy, which can deal directly with the issue of vaccination, 
and the wider workplace issues that might arise from a 
mixed-vaccination status workplace.

Even where an employer does not have the ability to require 
vaccination, it should consider ways it can encourage 
vaccination in the workplace, such as providing paid time 
off to get vaccinated.

Recent UK data suggests vaccine hesitancy is decreasing, 
with the latest figures suggesting only 7% will refuse the 
vaccine. In the US about 25% will refuse vaccination, while 
in Australia nearly a third will refuse vaccination.

In New Zealand, April figures signal 23 per cent are unlikely 
to or will refuse to get the jab.

While not all 23 per cent will be in employment, that still 
suggests a significant number of employees will refuse 
vaccination. Some employees will refuse vaccination for 
medical or religious reasons, while others hold strong views 
or concern about potential long-term side effects.

This will create unique workplace tensions such as workers 
who refuse to work alongside unvaccinated workers, or who 
seek alternative working arrangements to avoid exposure to 
unvaccinated workers.

In most situations, an employer will not be able to ask 
an employee if they are vaccinated, or why they are 
not vaccinated, unless their role justifiably requires 
vaccination. The same will apply for prospective 
employees in job interviews.

If an employer knows the vaccination status of an 
employee (or the reason for that status), they will not be 
able to disclose that status to other employees.

In 2021 the COVID-19-related work in our employment 
practice continues to be primarily restructures – 
businesses that made it through the lockdowns, but now 
realise they need to make significant changes to their 
structure to adapt to and thrive in the “new normal”.

However, we are now preparing for new COVID-19 driven 
activity; employers dealing with vaccinations, and the 
challenges that will come with a mixed vaccination-status 
workforce.

At my law firm, we have introduced a new policy relating 
to vaccinations, the main purpose of which is to educate 
and encourage vaccination by providing information and 
support for those wanting to get vaccinated.

Successfully navigating the complexity of a post-COVID 
employment environment will require better preparation 
by employers, with some thought given in advance to how 
best they can support their workplace and navigate any 
vaccination-related challenges.

AJ Lodge 
Partner

This article was also published in the NZ Herald 
on 20 June 2021.
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Including restraint of trade 
provisions in employment 
agreements has become 
commonplace – but are they 
enforceable?  

Restraints 
of trade –

As a matter of law restraint of trade provisions are void 
(both unlawful and unenforceable) unless they can be 
established as reasonable. 

Restraint of trade provisions are a creature of contract. In 
the employment context they represent a bargain reached 
between two parties as to how an employee will conduct 
themself after their employment has ended. In terms of 
the law, usual contract law principles apply, rather than 
many of the unique employment-related provisions of the 
Employment Relations Act 2000. 

To justify a restraint of trade it must be reasonably 
necessary to protect a proprietary interest of the employer. 
Commonly an employer may have a legitimate proprietary 
interest in things such as its confidential information, its 
business strategy, and its customer relationships. 

Even with such a proprietary interest a restraint of trade 
must be no wider than is reasonably necessary to protect 
that interest. If it is wider than is reasonably necessary it will 
again be unenforceable. 

The Court (or Employment Relations Authority) has a 
limited ability to modify restraint of trade provisions 
under the Contract and Commercial Law Act 2017. Such 
modifications will usually be to the scope, duration, or 
geographical area of the restraint of trade provision. 

Making restraints enforceable 
Employers will best place themselves to enforce restraint of 
trade provisions by doing the following:

A. The employer has genuinely turned their mind to what 
their legitimate proprietary interests are. 

B. Reference the proprietary interest in the text of the 
restraint of trade provision, and explain how the 
provision is necessary to protect that same interest. 

C. Ensuring the restraint provision does not simply 
prevent an employee from competing with the 
employer, nor from simply using the employee’s skills, 
experience, general knowledge and know-how. 

D. Make the duration of the restraint shorter rather than 
longer. This again depends on what is reasonably 
necessary to protect those interests. In some 
circumstances no more than 3 months will be 
appropriate, whilst in others 12 months can be justified. 

E. Set the geographical limits of the restraint by linking it 
to the proprietary interest. Employers should consider 
where their customers are based, and the market they 
actually operate in. 

F. The employer turns their mind to different roles within 
their business and determines which ones it genuinely 
should contract for restraints with. 

G. If a restraint of trade provision is negotiated during 
the employment (rather than in bargaining for the 
terms of the employment agreement) then separate 
consideration (such as an increased monetary 
payment) is paid in exchange for the employee 
agreeing the restraint. 

Former employees are more likely to disregard a broadly 
worded restraint that purports to stop them from working 
for a competitor for a lengthy period of time. Such a former 
employee may also be given general advice that “restraints 
are not worth the paper they are written on”. 

That advice will be right in some circumstances, and wrong 
in others. 

If you want your former employees to do what they agreed 
to by complying with restraints, you need to make sure 
what you have agreed is reasonable in the first place. 

” not worth the 
paper they are 
written on”?      

James Cowan
Associate
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Family caregiver 
found to be Ministry  
of Health employee
The Employment Court 
reinforces the personal nature 
of employment obligations and 
its power to determine whether 
a person is in an employment 
relationship in Fleming v 
Attorney - General.  

In this case the Employment Court issued a judgment 
considering the employment status of parents acting as 
fulltime caregivers for their adult children as well as the 
identity of the employer.

Ms Fleming was the primary caregiver for her severely 
mentally and physically disabled son, Justin Cootes. 

One of the support mechanisms available to Ms Fleming 
was Family Funded Care (FFC) and its successor 
Individualised Funding (IF). Under FFC and IF, a person with 
high needs could apply for funding of up to 40 hours per 
week to enable a family caregiver to provide care for them. 

FFC and IF purported to impose an employment 
relationship on the family caregiver (as the employee) 
and the disabled person (as the employer). It was 
acknowledged in evidence that part of the reason for this 
model was to avoid the Ministry taking on a significant 
number of employees.

Ms Fleming was assessed for this funding. The assessment 
found that while Mr Cootes required 24 hour supervision, 
the level of funding available would be 15 hours per 
week (later increased to 22 hours) to cover personal care 
tasks and household management tasks. In light of this 
assessment Ms Fleming chose not to proceed with the 
application.

Ms Fleming considered that the reality of her position 
was that she was an employee of the Ministry of Health. 
She had been working providing care to Mr Cootes for an 
extended period of time, the Crown was aware she had 
been doing the work, the work was for the Crown’s benefit 
and she was entitled to be remunerated for it.

The Crown considered that the Court did not have 
jurisdiction to enter into inquiries into the requirement 
for an employment relationship by the policies. Further it 
considered there was no basis for finding an employment 
relationship between the Ministry and a family caregiver.

Jurisdiction to assess the employment 
relationship
The Employment Court has exclusive jurisdiction to make a 
declaration as to whether a person is an employee and (by 
implication) of whom.

While the Court found that it had no jurisdiction to 
consider the lawfulness of the FFC and IF policies, it did 
have jurisdiction to determine whether a person is in 
an employment relationship when they have accepted 
funding under FCC or IF.

It considered that statutory limitations on access to 
funding in the Health and Disability Act did not exclude its 
jurisdiction to determine employment status but did limit 
the remedies available.

It considered that if Parliament had intended to limit the 
Court’s exclusive jurisdiction in respect of family caregivers 
it would have done so through an express legislative 
amendment (as it has with sharemilkers and film workers).

Capacity to enter an employment 
relationship
The Court found that, absent an express statutory 
provision, it was not possible for Mr Cootes to enter into a 
binding employment relationship with his mother due to 
lack of capacity. 

It found that while many disabled people were perfectly 
capable of undertaking the role of employer, Mr Cootes 
was not one of them. Nor did it consider that this could be 
remedied by having an advocate, welfare guardian or circle 
of support to assist him in fulfilling his responsibilities. 

Ministry of Health the employer
The Court went on to find that Ms Fleming was a home-
worker as defined in s5 of the Employment Relations Act. 

The key question considered by the Court was whether 
Ms Fleming was “engaged” by the Ministry of Health. The 
Court considered that the meaning of engaged for the 
purposes of s5 is substantially affected by context. 

The Court found that the Ministry had an obligation to 
support people like Mr Cootes to stay in the community 
and lead a full and active life. The Ministry knew that Mr 
Cootes required care and that Ms Fleming provided that 
care. The Ministry periodically checked in with Ms Fleming 
to ensure the caregiving work was still being done and 
to an adequate standard. Ms Fleming’s work benefitted 
the Ministry and would otherwise have had to be done by 
other means. 

The Court found Ms Fleming to be a homeworker from at 
least the point in time that Mr Cootes became an adult; the 
Ministry was aware he needed care and that Ms Fleming 
was providing it to him.

The Court found that Ms Fleming was entitled to payment for 
lost wages and holiday pay, as well as compensation for hurt 
and humiliation. Quantum has been reserved at this stage.

What can we learn from this case?
You cannot avoid your employment obligations by 
artificially imposing a relationship where it does not 
exist. Unless expressly prevented from doing so the 
Employment Court will always look to assess the real 
nature of an employment relationship. 

The Court acknowledged that its finding could have 
significant implications. Noting that while compliance 
with the law may be costly and/or inconvenient, that 
is not one of the factors that Parliament has directed 
the Court to consider in determining whether a 
person is or is not an employee.

Katrina Pfeifer 
Associate
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The Employment 
Relations (Triangular 
Employment) 
Amendment Act 
came into force  
mid-last year.

Triangular 
Employment 

In the recent decision (Keanu Head v Chief Executive of 
the Inland Revenue Department) a full Employment Court 
considered whether the claimants who had entered into 
employment agreements with Madison Recruitment 
Limited were in fact employees of the Inland Revenue 
Department.

While much of the consideration was focussed on the real 
nature of the relationship, the Court also made a number of 
observations about triangular employment relationships.

The Facts
IRD used agency-employed staff on a temporary basis to 
manage workflow and customer demand peaks. Madison 
Recruitment Limited is a long-established recruitment and 
labour-hire agency dealing with both public and private 
sector clients. 

Each employee was provided with an employment 
agreement with Madison Recruitment Limited as the 
employer.  The letter of offer was made on Madison 
letterhead but also contained a job description prepared 
by IRD and a copy of IRD’s Code of Conduct.

Statements of work were produced by IRD, from time 
to time, outlining the scope of the assignments to be 
performed by those engaged by Madison Recruitment. The 
work mainly involved call centre tasks.

The employees were not under a recruitment agreement. 
They were placed on assignment with IRD as part of 
Madison Recruitment fulfilling its services obligations.

Recruitment services v Labour – hire 
The Court discussed the difference between recruitment 
services and labour-hire arrangements. 

In a classic labour-hire arrangement the labour-hire agency 
hires out labour of a worker to another business. 

Recruitment services involve the brokering of an 
employment relationship by introducing a worker to an 
employer, or vice-versa, and leaving them to form a contract.

The Court commented that while it has been recognised 
that workers’ rights may require statutory protections, 
these concerns have not proceeded on the basis that 
using agency labour is inherently illegal. 

Despite the potential for the labour-hire model to 
disadvantage workers due to breaches of employment 
standards, statutory protection was only recently enacted 
in the form of the Employment Relations (Triangular 
Employment) Amendment Act. 

The Court further commented that the definition of a 
‘controlling third party’ is now expressly relevant to a 
Section 6 (meaning of ‘employee’) analysis. 

The Court proceeded on the basis that an agency-hire 
arrangement is not illegal but can be open to abuse. 
Where an agency-hire worker contends they are in fact an 
employee of the host, the issue must be assessed under s6. 

The full Court referred to the Decision of Prasad as being 
“the only case to date which has been required to consider 
an agency-hire employment relationship on its facts.” 

In that decision the Court described the arrangement 
as involving an issue as to a triangular, labour-hire 
relationship between an end user and an intermediary. 
The s6 considerations included the written and oral terms 
of the agreement, the way the relationship operated in 
practice and any features of control and integration. It was 
the real nature of the relationship that was determinative. 

Controlling third party
It was argued that IRD was in fact “a controlling third 
party” in a legitimate triangular employment relationship, 
and therefore it was to be expected control would 
be exercised. The Court stated that on the face of 
the documents it reviewed, there were triangular 
arrangements between the parties.

The Court also found that there was no indication, prior 
to the enactment of the Employment Relations (Triangular 
Employment) Amendment Act that Parliament intended to 
rule out the application of s6 to a labour-hire arrangement. 
The date of enactment of the Amendment Act meant that 
it did not apply to the present case. 

The Court then went through a detailed analysis 
considering the following factors:

• IRD’s Code of Conduct;

• The Service Agreement;

• The Statements of work;

• Relevant documentation (Individual Employment 
Agreements);

• The intention to create legal relations;

• How the relationship operated in practice (including 
training, work performed by the employees, 
competency, coaching and development, time 
reporting, annual leave, how the Code of Conduct 
operated, management performance, resignation / 
ending of assignment, social gatherings, monitoring of 
relationships).

The Court also considered the Common Law Tests 
including the Control Test, Integration Test and 
Fundamental Test, together with other relevant matters.

The Court concluded that considerable efforts were 
devoted to respecting the difference between IRD 
employees and Madison Recruitment employees who 
worked at IRD. The nature and control exercised over 
the employees was consistent with a genuine labour-
hire arrangement where day to day tasks sit with a host 
organisation. 

Control was shared between each organisation. IRD 
exercised control over the tasks which had to be 
performed but Madison Recruitment exercised control 
over the employment relationship which was broader than 
the tasks performed.

The employees were not fully integrated into IRD’s 
operations. They worked only when required and when 
they did, they were not treated as if they were fully-
fledged IRD employees. They only provided supplementary 
resourcing during busy periods. 

The Court also looked at the underlying objectives of 
the Employment Relations Act including the intention to 
address the inherent inequality of power in employment 
relationships. 

Here the employees were not vulnerable and open to 
abuse of the kind which features in a number of s6 cases. 
The arrangements were genuine, coupled with protections 
which the employees obtained as employees of Madison 
Recruitment. This meant that it was not a case where it was 
appropriate to conclude there was a deliberate attempt to 
bypass the obligations and protections of the Employment 
Relations Act.

What can we learn from this case?
The Employment Relations (Triangular Employment) 
Amendment Act enables employees to bring personal 
grievances against their actual employer and also 
against an entity that exercises control over them 
(“controlling third party”). This decision offers some 
insight into the factors that may be relevant in 
deciding whether an entity is in fact a controlling third 
party. In addition, it is clear that the introduction of 
triangular employment legislation, and the definition 
of a controlling third party, is expressly relevant to any 
s6 analysis.

John Farrow 
Partner
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The Employment 
Court has held that 
despite an initial 
agreement between 
the parties that 
a builder would 
be engaged as 
an independent 
contractor, he was in 
reality an employee. 

Employment 
Court Ruling 
on employee/ 
contractor  
dispute  In Barry v CI Builders Limited, a verbal agreement suggested 

that the parties intended to structure their relationship 
as one of hirer/independent contractor. Despite that 
agreement, the Court found the “real nature” of the 
relationship was one of employee/employer. In reaching 
that conclusion, the Court held that while the mutual 
intention of the parties or the way they have labelled their 
relationship will be relevant, neither intention nor labelling 
were determinative. Rather, both are pieces of a larger “real 
nature of the relationship” puzzle.

The case follows on from the 2020 decision of Leota v 
Parcel Express Limited (article here), where a worker was 
also found to be an employee despite having signed an 
independent contractor agreement. 

In making its decision the Court assessed a number of 
factors and whether each factor weighed in favour of a 
contracting arrangement or employment relationship. A 
considerable number of factors pointed towards the real 
nature of the relationship between Mr Barry and CIB being 
one of employment:

• CIB exercised detailed control over the way the work 
was performed by Mr Barry - he worked under the strict 
direction and control of the owner and the relevant site 
manager

• Mr Barry was integrated into CIB’s organisation – there 
was nothing to externally differentiate him from any of 
the other workers on site

• While there was no express prohibition on Mr Barry 
working for others this was unrealistic, as he worked on 
average 40 hours a work continuously, for three years 

• Mr Barry was not able to subcontract or delegate his 
work, and other workers on site had to cover if Mr Barry 
was not there

• Mr Barry did not invoice CIB, he received wages for 
time worked, rather than a payment according to task 
completion

• Mr Barry had a tool belt, which is common for employees 
in the industry, but did not supply most of his own tools 

• Mr Barry bore no risk of loss, and had no opportunity to 
make a profit 

• CIB applied for the wage subsidy during lockdown in 
respect of Mr Barry as one of its employees 

• There was no business to which Mr Barry could accrue 
any intangible benefit - any goodwill generated by Mr 
Barry’s skill, labour or work ethic accrued to CIB

The Court heard evidence that it is becoming increasingly 
commonplace for construction businesses, particularly 
smaller ones, to engage workers on an hourly basis, 
ostensibly as independent contractors. The Court 
commented that it is the way in which a relationship 
operates in practice which will ultimately determine 
status, not a label that may have routinely been applied 
within an industry to describe the relationship. The Court 
referred to the decision in Leota, where the Court held 
that while industry practice may be relevant, it should be 
approached with caution as it may simply reflect a mistaken 
understanding as to the actual legal status of some or all of 
its workers. 

The decision will have significant ramifications for CIB in 
that it allows Mr Barry to now claim any employee related 
entitlements such as sick leave and holiday pay and also 
means he can pursue a personal grievance – an avenue not 
open to a contractor.

It can be tempting for a business to engage a worker as a 
contractor to avoid the obligations involved with employing 
an individual. However this case serves as a reminder that 
simply labelling a worker as an independent contractor will 
not necessarily mean that is what they are, and a business 
may still have the responsibilities associated with employing 
an individual, if they are in reality, an employee. 

Jessica Higgins
Associate
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Fair pay 
agreements will 
squeeze small 
business

Further regulation is on its way 
for employers in the way of Fair 
Pay Agreements. Workplace 
Relations and Safety Minister 
Michael Wood describes the 
introduction of FPAs as the 
biggest change to workplace 
laws in several decades.

The Government has announced that the Fair Pay 
Agreement system will be introduced in late 2021. This 
follows public consultation on the 2019 working paper 
“Designing a Fair Pay Agreements System” where over 600 
submissions were received. The draft legislation is due in 
late 2021, and would likely come into force in 2022.

The FPA system will allow industry or occupation 
wide bargaining for minimum terms and conditions 
of employment. For example, all workers employed as 
sewing machine operators could seek to negotiate with all 
businesses that employ sewing machine operators for a 
standard set of minimum terms for all workers employed in 
that occupation. Or, all workers employed in the clothing 
manufacturing industry could seek to negotiate with all of 
the clothing manufacturing employers for a standard set of 
minimum terms for the entire industry.

The intention of the FPA system is threefold: to address 
a perceived ‘race to the bottom’ in some sectors, where 
businesses compete for work by reducing wages or 
employment conditions; to rectify the significant reduction 
in union membership (70 per cent in the last three 
decades); and to address the lag of wage growth behind 
increases in labour productivity.

Drastic change
The FPA system that has been devised may well achieve 
those things. But it will also drastically change the labour 
market landscape, and have a detrimental impact on small 
to medium businesses, which are the backbone of our 
economy.

Bear in mind the introduction of the FPAs system is 
just one in a long line of changes this Government has 
introduced over the last 18 months, or has signalled will 
be introduced in the near future. This includes a number 
of increases to the minimum wage (from $15.75 per 
hour in 2015 to $20 per hour in 2021) and increases in 
statutory parental leave, bereavement leave, and sick leave 
entitlements. As a result, in many cases FPAs will increase 
the cost of products and services, and in some cases, FPAs 
will drive SMEs out of the market altogether.

The Government says the FPA system will “incentivise 
businesses to invest in training and innovation”. Most New 
Zealand businesses are already investing in training and 
innovation. Very few are sitting on their hands, doing what 
they’ve always done. Covid-19 was incentive itself for rapid 
innovation and change. Those that couldn’t adapt, failed. 
What FPAs will do is drive the cost of labour up, and force 
businesses to recover that cost somewhere else, realistically 
in the price of the products or services they provide.

If parties can’t agree on the minimum terms required in 
an FPA, the Employment Relations Authority will fix those 
minimum terms. This could include fixing hours of work, 
overtime, and wages. The system takes away the autonomy 
of businesses and workers to bargain for their own terms 
in a free and open market, and places that power in the 
hands of Government.

There will be a number of consequences.

Compulsory unionism
The FPAs system will require much stronger and better 
resourced unions. There will be benefits for workers who 
belong to a union, with the bargaining parties able to agree 
to include a preferential payment in the FPA for union 
members. Unions will be entitled to access to workplaces, 
and employers will have to pay for union stop work 
meetings.

Some commentators have described the impact of FPAs 
as a return to compulsory unionism. That is a significant 
change to New Zealand’s employment landscape. 
We haven’t had a strong union movement since the 
Employment Contracts Act was introduced in 1991. Expect 
to see an enthusiastic resurgence in the next 12-18 months.

Wages will increase. Small businesses with low margins 
who cannot absorb the cost of further increase in 
minimum entitlements will be driven out of business, 
unless they can negotiate an exemption from the FPA 
which is likely to only be temporary in nature.

Cover for contractors?
The Government also signalled it will be considering 
whether contractors should be covered by FPAs. This 
would significantly change employment law in New 
Zealand and detract from what the FPA system is intended 
to achieve. Contractors are not subject to employment law, 
such as minimum entitlements, and to extend coverage of 
FPAs to contracts risks undermining the well-established 
legal principles on classification of workers.

FPAs will no doubt increase wages and minimum terms 
of employment for some occupations and sectors. In 
some situations that will be a good thing. However, they 
are also likely to result in an increase in prices to the end 
consumer, and a reduction in the number of SMEs able to 
sustain the ever growing regulation and increasing cost of 
doing business in New Zealand.

This article written by AJ Lodge was also published on the 
Capital Letter website on Friday 28 May.

AJ Lodge 
Partner
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Fair Pay movement 
likely to bring 
industrial action
The recent nurses strike brought into 
focus issues around fair pay across an 
entire industry. While the Government 
has introduced a variety of changes to 
improve pay for workers, it seems there 
is more to be done.

The minimum wage has increased from $15.75 per hour 
in 2015 to $20 in 2021. There have also been increases in 
statutory parental leave, bereavement leave and sick leave 
entitlements. The next initiative is Fair Pay Agreements. 
The Fair Pay System is likely to come into force in 2022. 
It will allow industry or occupation-wide bargaining for 
minimum terms and conditions of employment.

The intention of the Fair Pay Agreement system is to 
address reducing wages or employment conditions; rectify 
reduction in Union membership and ensure that wages 
grow proportionately with increases in labour productivity.

There are concerns that while addressing these issues, 
the Fair Pay System will also change the labour market 
landscape and have a detrimental impact on small and 
medium-sized businesses while increasing the cost of 
products and services.

In addition to Fair Pay Agreements setting minimum 
standards, they will apply nationally across the entire 
occupational industry, to union members and non-
members alike. However, there will be regional variations 
to account for the cost of living.

Bargaining can be initiated by a union provided it has support 
from 10% of members or 1000 workers in the proposed 
coverage area. Bargaining can also be initiated where the 
‘‘public interest’’ test is met. This is where there is evidence 
that there is either low pay, low bargaining power, lack of 
progression or long hours and contractual uncertainty that 
is not properly compensated and so a Fair Pay Agreement 
would be deemed to be in the public interest.

Unions will decide what work is covered — there will be 
either occupational or industry Fair Pay Agreements.

Once initiated, the employer must enter into bargaining. 
If agreement is reached, the Fair Pay Agreement will need 
to be voted on by both employees and employers. If 
there is support by a majority on both sides, the Fair Pay 
Agreement will be put in place.

Whether or not an employer participates in the bargaining 
process, they will be bound by the finalised Fair Pay 
Agreement. All employees within the industry will also 
receive benefits of the new minimum employment terms 
contained in that agreement.

While initially Fair Pay Agreements will apply only to 
employees, there is an intention to expand this to apply 
to contractors. Michael Wood has recently announced a 
working party to explore contractor issues.

If bargaining becomes deadlocked, the traditional MBIE 
dispute resolution processes are available. If these are 
unsuccessful then the Employment Relations Authority can 
determine the terms of the agreement. There is no right 
of appeal from the authority. There is already a significant 
backlog of Employment Relations Authority cases following 
Covid19. With this additional role, the authority is going to 
need to be better resourced.

The system will also require much stronger and better 
resourced unions. Workers will benefit from belonging to 
a union. Bargaining parties will be able to agree to include 
a preferential payment for union members. Unions will be 
entitled to access to workplaces and employers will have 
to pay employees for union stop-work meetings.

There is not only concern about the cost to businesses of 
increased wages but also about the costs of bargaining. 
The Government has promised to contribute some money 
towards the cost of bargaining but it is unlikely to be 
enough. The Government’s proposal is that the balance 
of costs will ‘‘lie where they fall’’. However, some of these 
costs are not easily apportioned to any one party.

The nurses are now back at the bargaining table. Come 
2022, we are likely to see a lot more industrywide industrial 
action in support of Fair Pay.

Column written by John Farrow and was also published in 
the Otago Daily Times on 17 June 2021.

Case round up: 
Gate Gourmet off to the Court of Appeal 
Employees of Gate Gourmet have been given leave to appeal the 
Employment Court’s decision in Gate Gourmet New Zealand Ltd 
v Sandhu and others.

The Employment Relations Authority initially held that Gate 
Gourmet breached the Minimum Wage Act by paying staff less 
than the minimum wage, when they were not working, during 
the 2020 Level Four Lockdown. That decision was then reversed 
by the Employment Court early this year, although there was 
a notable dissent by the Chief Judge (read our article on the 
Employment Court decision here).  

Leave to appeal was granted based on the question of whether 
the minimum wage is payable for all of a worker’s agreed 
contracted hours of work, in the absence of sickness, default 
or accident; or whether it was lawful to make deductions from 
wages for lost time not worked at the employer’s direction. 
The Court of Appeal held this was a question of general and 
public importance, noting that the difference in the views of the 
majority and the Chief Judge in the Employment Court decision 
reinforced the legal significance of the question.

Vaccination Case Being Heard in the Authority 
A worker who was dismissed for refusing to be vaccinated against 
Covid-19 is taking her case to the Employment Relations Authority, 
in what will be the first decision of its kind. 

The employee (who has name suppression) was a port worker 
and therefore subject to the COVID-19 Public Health Response 
(Vaccinations) Order 2021. She is arguing it was unreasonable for 
her employer to insist that she should be vaccinated for her role. 
In the alterative, the employee is contending the requirement to 
be vaccinated altered the terms and conditions of employment 
to the point that she should be declared redundant.

The employee sought leave to have her application removed 
from the Authority to the Employment Court on the basis 
that an important question of law was likely to arise. The 
employer supported the application, suggesting the dismissal 
involved a novel and important issue with wider ramifications 
for employers. However somewhat surprisingly, Employment 
Relations Authority Member David Beck refused to grant the 
removal, stating that the case involved a narrow contextual 
setting and that there were no compelling features that would 
warrant removal. 

Our Employment Team will provide an update once these cases 
have been heard. 

We’re delighted that 
after interviewing 
hundreds of HR 
professionals and 
employment lawyers, 
HRD New Zealand 
have recognised 
Anderson Lloyd as 
one of New Zealand’s 
5-Star Employment 
Law Firms.
Award insights
HRD New Zealand’s 5-Star Awards for 
Employment Law Firms recognise the 
best and brightest in the legal industry 
that specialise in labour regulations; 
support employers in the pursuit of a fair, 
collaborative, healthy and safe workplace; 
and strive towards the resolution of disputes 
where they arise regarding HR policies.

The winners exemplify in-depth knowledge 
of the corporate and legal frameworks that 
govern organisations, both in the public 
and private sectors. As New Zealand’s top-
performing employment law firms, they 
demonstrate commitment to advancing their 
clients’ success by ensuring organisations 
follow the spirit and letter of the law in a 
corporate and entrepreneurial setting.

Read more about it here:  
https://lnkd.in/gKxCiXK

John Farrow 
Partner

Jessica Higgins
Associate
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Our Employment and 
Health & Safety team

Frazer Barton
Partner, Dunedin

p: 03 467 7161
frazer.barton@al.nz

John Farrow
Partner, Dunedin

p: 03 467 7165
john.farrow@al.nz

Malcolm Couling
Senior Associate, Dunedin

p: 03 471 5495
malcolm.couling@al.nz

Fiona McMillan
Senior Associate, Dunedin

p: 03 471 5433
fiona.mcmillan@al.nz

These include:

• drafting and reviewing employment agreements

• collective bargaining

• redundancy

• disciplinary procedures

• representation in mediation and court appearances

• restraints of trade and protection of confidential information

• employment implications of business sales and purchases

• development of employment policies

• compliance advice

• obligations of employers, workplace occupiers and the 
operators of activities

• health and safety plans, guidelines and statutory 
requirements

• health and safety investigations and prosecutions

We have represented clients in hundreds of accident 
investigations, and in prosecutions for serious harm incidents, 
often involving fatalities, across a range of industry sectors, 
including construction, agriculture, adventure tourism and 
mining. Our specialist lawyers appear in the Courts at all levels 
and have been involved in some of New Zealand’s leading 
health and safety cases.

Anderson Lloyd has 
nationally recognised 
expertise in all areas of 
employment and health 
and safety law. We act for 
large employers, small and 
medium-sized enterprises 
and individual employees 
covering the full spectrum 
of legal issues.

Melissa Hammer
Senior Associate, Queenstown

p: 03 450 0733
melissa.hammer@al.nz

AJ Lodge
Partner, Christchurch

p: 03 471 5433
ashley-jayne.lodge@al.nz
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