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Using reasonable 
endeavours to obtain 
Overseas Investment 
Office consent

This case concerned the 
obligations of a party who is 
required to make all reasonable 
endeavours to obtain Overseas 
Investment Office (OIO) consent.

Awakino Fortune Ltd v Rising (New Zealand) 
International Investment Development Co Ltd [2020]

China-based RIIDCL agreed to purchase a property in 
southern Waikato for $8.5 million from Awakino Fortune, 
conditional on RIIDCL obtaining OIO consent. No consent 
was ever obtained and Awakino Fortune cancelled the 
contract and lodged a statement of claim as the property 
had devalued. Awakino Fortune’s claim alleged that RIIDCL 
had failed to use all commercially reasonable endeavours, 
take all steps and diligently pursue such steps to obtain the 
OIO consent.    

When making an OIO application as an overseas 
investor, if you fail to pursue your application, you 
may be liable to the vendor for any losses suffered by 
the vendor arising from your failure.

Key takeaway point:
Key takeaway point:

Synlait purchased land to build a dairy 
factory in Pokeno. This land was subject 
to restrictive covenants to prevent 
industrial use in favour of NZIPL.

When should a 
restrictive covenant 
over land be removed?

To complete the sale, Synlait had to ask the High Court 
to abolish these covenants on the land being sold, which 
it did. Upon doing this, the High Court did not award 
NZIPL any compensation for relinquishing their covenant 
rights, so NZIPL appealed the decision. In response, the 
Court of Appeal restored the original covenants. However, 
the dairy factory had already been built and was now in 
breach of the covenants.

The case was then appealed to the Supreme Court who 
gave three reasons why these covenants could be modified 
rather than abolished, letting the factory remain in place:

Synlait Milk Ltd v New Zealand Industrial Park Ltd  
[2020] NZSC 157

This is a good example of the courts exercising their 
discretion under s317 of the Property Law Act in 
terms of modifying a restrictive covenant.  Given this 
discretion, consideration should be given to limiting 
the applicability of covenants such as this to shorter 
time periods (eg 20 years instead of 999 years).

RIIDCL did not file any opposition to the statement of 
claim. RIIDCL had withdrawn its OIO application in July 
2018 and did not take any further steps to obtain the 
consent. The court was satisfied that RIIDCL had indeed 
failed to comply with its obligations in the agreement. 
Awakino Fortune was awarded the sum it requested 
together with interest on that sum.

1. The factory did not affect NZIPL’s ability to use its land  
as desired.

2. The neighbouring areas’ land use had changed.

3. The unmodified covenants would restrict reasonable  
new land uses.
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Kinara developed a property in 
2010 on the basis it had the right to 
use an accessway which crossed 
over Infinity’s land. 

Equitable 
easements

Equitable easements / estoppel face difficulties in 
overcoming indefeasibility. 

The easement was unregistered and there was no 
communication between the parties around use of the 
accessway. In 2017, Infinity declined Kinara’s request to 
register the accessway as an easement on the basis of 
indefeasibility of title. Kinara claimed the protection of 
indefeasibility was unavailable in these circumstances under 
the Land Transfer Act 1952 on two grounds:

• the accessway amounted to an equitable easement 
by implied grant and Infinity was acting fraudulently in 
defeating Kinara’s equitable interest; and

• Infinity’s conduct over the years in allowing Kinara to 
use the accessway had given Kinara rights in equity to 
the easement which estopped Infinity from refusing to 
recognise those rights.

Kinara Trustee Limited v Infinity Enterprises 
NZ Limited [2020] NZSC 131

Key takeaway point:

When purchasing a property in 
2012, a buyer was unaware that 
the previous owner had breached 
a covenant on the title for the 
property in 1997 by adding a 
second storey to the building and 
extending its height over the limit 
specified in the covenant. 

Check the 
covenants
Wilkinson v Campbell [2020] NZHC 159

Another good example of how the courts can use 
their discretion to modify or extinguish a covenant. 
Given this discretion, consideration should be given to 
limiting the applicability of covenants such as this to 
shorter time periods (eg 20 years instead of 999 years).  

Key takeaway point:
The new owner subsequently discovered the breach 
in 2016 when attempting to sell the property and the 
agreement was cancelled on the basis of the breach. To 
avoid undertaking costly renovations to comply with the 
covenant, the owner applied to the High Court to modify the 
covenant under section 316 of the Property Law Act 2007.

The court communicated with seven neighbouring 
properties, six of whom consented to the modification of 
the covenant, however the remaining respondent had taken 

The Court of Appeal denied both claims in favour of Infinity, 
holding that the fraud claim required a dishonest intent to 
defeat the interest which could not be proven here. Further, 
the Court of Appeal held the critical issue to succeed in 
estoppel was whether the silent party, here Infinity, had a 
duty to warn the mistaken party, Kinara, that it was relying on 
a mistaken assumption. As Kinara requested the accessway 
be registered in 2017, they essentially had constructive 
knowledge that there was no legal easement in place and so 
there was no mistake for Infinity to correct. The court went 
on to say that imposing a duty on a registered proprietor to 
speak out deprives that registered proprietor of the benefit 
of title by registration.

no steps in relation to the proceeding to which the court 
applied s 317(1)(c)(ii) which gave the court discretion 
to objectively determine the respondent’s position. 
The court held the respondent waived their right to the 
covenant on the basis they had purchased their property 
12 years after the extension was made to the building, 
they had been aware of the breach for at least four years 
but had taken no steps to enforce the covenant and had 
been given the opportunity to oppose it to which no reply 
had been received. 
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This ruling is a strong reminder 
of the court’s power to prohibit a 
landlord from terminating a lease 
even in circumstances where there 
is a clear breach by the tenant.

Relief against 
forfeiture

Taste of Asia leased premises from Hillcrest Properties in 
Dunedin. Taste of Asia sublet the premises without obtaining 
Hillcrest Properties’ consent in breach of the terms of the 
lease. Hillcrest Properties sought to cancel the lease.  Taste 
of Asia counterclaimed for relief against forfeiture.  

The court noted that Hillcrest Properties suffered no loss 
as a result of this breach, whereas cancellation would lead 
to significant financial consequences for Taste of Asia. 
Accordingly it held that Taste of Asia could keep its lease and 
continue to sublet. 

Taste of Asia Ltd v Hillcrest Properties [2020]

In this case, the Court of Appeal 
considered the obligations on a 
public authority when offering 
surplus land back to the former 
owner when the former owner is a 
company that has been removed 
from the companies register.

The importance 
of enquiry in 
PWA offer back 
situations
Aztec Ltd v Attorney-General [2020] 

It will be difficult for landlords to cancel a lease 
(notwithstanding a clear breach by the tenant) in 
circumstances where there is minimal loss to the 
landlord resulting from the breach.  

There is an obligation on public authorities to take 
reasonable steps to ascertain whether it is possible 
to return land to a former owner of surplus land, even 
where it is a company that has been removed from 
the register.

Key takeaway point:

The Crown acquired property from Aztek Ltd in 2005 for 
the Waterview tunnel project. As the land was Aztek’s only 
substantive asset, the company’s directors were no longer 
filing annual returns and the company was subsequently 
removed from the register. When the land was found to no 
longer be needed for the tunnel project, Land Information 
New Zealand (LINZ) approved an exemption to the rule 
that land must be offered for sale to its former owner under 
s40(2)(a) of the Public Works Act (PWA). Upon discovering 
the land had been made surplus, Aztek was restored on the 
companies register and a claim was brought for the land.

Applying the wording of the PWA, the Court of Appeal held 
that LINZ should have made enquiries into the ability it had to 
make an offer to Aztek, who retained the right of first refusal. 
The decision of the LINZ chief executive, that selling the land 
to that company would have been “impracticable”, was set 
aside and the chief executive was asked to reconsider. 

Key takeaway point:
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In this case, the Supreme Court 
affirmed that a more flexible 
proportionality test should be 
applied when analysing whether or 
not a contractual term establishes 
an enforceable penalty.

Proportional 
test for penalties

The case focused on a preschool, Honey Bees, which 
operated at premises leased from 127 Hobson Street. 
When 127 Hobson Street failed to install an elevator in the 
building by the agreed date, Honey Bees sought to enforce 
an indemnity under the lease and cease rent payments. 127 
Hobson Street disputed the enforcement of the indemnity 
and claimed that rent was payable.

127 Hobson Street Ltd v Honey Bees Preschool Ltd 
[2020] 

When an agreement (such as a lease) stipulates 
a consequence for breach of a term, only if the 
consequence is out of all proportion to the reasonable 
interests of the innocent party in the performance of 
the primary obligation will the provision be held to be 
an unenforceable penalty.

Key takeaway point:

This case reached the Supreme Court who found the 
penalty clause to be enforceable. The test applied was 
objective, based on the circumstances that applied at the 
time of the contract’s creation. It involved analysis as to 
whether application of the clause outweighed a party’s 
legitimate interests. 
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