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It has been another busy quarter, largely centred around 
COVID-19 vaccinations and lockdowns.

We have seen several interesting cases come out of the 
Employment Relations Authority and Employment Court, 
including welcome clarification of employer obligations 
during COVID-19 lockdowns. In addition we have had a 
number of cases dealing with challenges to mandatory 
vaccinations - all of which so far have affirmed that the 
government directed mandatory vaccination requirements 
are legal.

COVID-19 has forced employers to get familiar with laws 
which often aren’t at issue on a day to day basis. This has 
included understanding the applying the Health and Safety 
at Work Act 2015 and the Privacy Act 2020.

Unrelated to COVID-19, the Court of Appeal has also now 
reversed the Employment Court’s decision in the Metroglass 
case, clarifying how discretionary bonuses affect, or don’t, 
holiday pay. This is an important decision for any employer 
that utilises discretionary bonus or incentive payments, and 
we explore the decision and some practical guidance in one 
of the articles.  

Tēnā 
koutou 
katoa In this edition we also discuss some of the common 

employment law issues that come up around the Christmas 
holiday period, and provide an update on education law.

This month we have welcomed back our summer clerk, Lucy 
Gallagher and welcomed our soon-to-be new solicitor, Kelly 
Thompson, both of whom will strengthen our National team.

With this being our last newsletter of the year, we want to 
take the opportunity to say thank you to all of our clients 
for your support during 2021. It has been another year of 
uncertainty, and we are privileged to be able to continue to 
work with and support businesses across the country.

We wish you all a happy and safe holiday period, and look 
forward to seeing you again in 2022.

Ngā mihi nui

John and AJ

AJ Lodge 
Partner

John Farrow 
Partner
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Employers nationwide will be 
breathing a sigh of relief that the 
Court of Appeal has reversed 
a controversial decision which 
found that incentive payments 
attracted holiday pay, (sometimes 
referred to as the “rich get richer” 
decision). 

The Holidays Act
The decision essentially turned on whether the incentive 
payments were discretionary or not. 

Under the Act, an employer must pay holiday pay on an 
employee’s gross earnings. Under section 14 of the Act, 
gross earnings includes payments that the employer is 
required by the employee’s employment agreement to 
make, but excludes any payments that the employer is not 
bound to pay, such as discretionary payments. The Act is 
clear that a payment will not be discretionary just because 
the amount isn’t specified or can be determined by the 
employer, or if conditions have to be met for the payment 
to be paid. 

Metropolitan’s incentive scheme 
Metropolitan’s incentive scheme was not actually 
contained within the written employment agreement, but 
set out in a separate letter. The letters outlined conditions 
attaching to the incentive payments, but also stated 
that the payments under the scheme were totally at the 
discretion of the Board of Directors and that there was 
no guarantee of any payment, even if the performance 
targets were achieved. The letters specifically stated that 
any bonus payments made under the Scheme would not 
come within the definition of “total gross earnings” for 
the purposes of holiday pay calculations. Metropolitan 
accordingly treated its incentive payments as discretionary 
and therefore did not include the payments when 
calculating holiday pay. 

The Employment Court decision 
Despite this, the Labour Inspector considered the 
payments should have been included in holiday pay 
calculations. This was upheld by the Employment Court 
who found that the incentive payments were required 
to be paid under the employment agreement and the 
letters formed part of that employment agreement. The 
Employment Court further found that the payments were 
not discretionary, and that the “scheme of section 14 is 
to capture all remuneration for an employee’s job”. The 
Court also held the definition of gross earnings under the 
Act was intended to capture productivity and incentive 
based payments. Such payments were contrasted with 
truly gratuitous payments such as a Christmas bonus on an 
employer’s own initiative to an employee where there is no 
provision for it in the employment agreement.

The Court of Appeal decision 
In the Court of Appeal, Metropolitan argued the payments 
were not made under an employment agreement, and the 
employer was not required to make the payments since 
they were stated as being discretionary. 

Metropolitan were unsuccessful on the first argument. The 
Court of Appeal agreed with the Employment Court that 
a contract of employment may comprise terms arising 
from a number of different sources, and the formal written 
employment agreement will never be the entire contract 
of service. Regardless of the fact that the incentive clause 
was not actually in the written employment agreement, it 
still formed part of the wider employment agreement. 

Importantly however, the Court of Appeal agreed with 
Metropolitan on the second argument. It found the 
Employment Court was wrong for not considering whether 
the existence of a residual discretion to not make any 
payment at all, even if the conditions were met, took the 
payment “outside the scope of gross earnings and into the 
territory of a discretionary payment”. That error overlooked 
the key element of the definition of gross earnings: that a 
payment must be one the employer is contractually bound 
to pay.

The Court of Appeal went on to say Metropolitan did 
more than just label its incentive scheme discretionary. 
It included an express term that even if all the conditions 
were met, it retained the discretion not to make any 
payment. On the basis, holiday pay was not payable on the 
incentive scheme payments. 

The Court of Appeal also stated that any discretion not 
to pay a bonus would have to be exercised fairly and 
reasonably and failure to do so could be grounds for 
a grievance. The terms and conditions covering the 
Metropolitan incentive scheme set out some specific 
examples where Metropolitan may have chosen to exercise 

Court of Appeal 
overturns decision 
on discretionary 
payments 

its discretion not to make payment, such as when the 
employee had been subjected to disciplinary action, 
involved in a health and safety breach or their overall 
performance had been assessed as needing improvement.

The Court of Appeal’s highly anticipated decision in 
Metropolitan Glass & Glazing Limited v Labour Inspector, 
Minister of Business and Innovation and Employment1, has 
confirmed the Employment Court got it wrong when it held 
Metropolitan’s incentive payments fell under the definition 
of “gross earnings” in the Holidays Act 2003 (Act). 

Business New Zealand, who appeared as an intervener, 
said if the Employment Court decision had been upheld, 
businesses across the country could have been forced to 
back pay a minimum of $500 million in holiday pay.

1 Metropolitan Glass & Glazing Limited v Labour Inspector, Minister 
of Business and Innovation and Employment [2021] NZCA 560 
(“Metropolitan”)

Key takeaway
It will be timely for employers to review any 
documentation relating to bonuses or incentive 
payments. The key question is whether an incentive 
payment is one that the employer is contractually bound 
to pay, or whether there is discretion to pay. To ensure 
incentive payments are truly discretionary, employers 
should ensure that any provision clearly states that the 
employer has the discretion not to make payment at all, 
even if certain conditions are met. It will not be sufficient 
to simply state that certain criteria or conditions have to 
be met, or that the amount payable is at the discretion 
of the employer. Where it is clearly discretionary, an 
incentive payment or bonus can be excluded from a gross 
earnings calculation. 

Further potential changes?
At the time of writing, it does not appear that the Labour 
Inspector has appealed the decision to the Supreme 
Court. However, while employers may be celebrating this 
win, if proposed changes to the Holidays Act go ahead, 
the decision may be effectively reversed. The Holidays 
Act taskforce recommended that the definition of gross 
earnings be amended to include all cash payments 
received by the employee, except direct reimbursements. 
This would remove the discretionary payments exception 
and any incentive or bonus payments would fall under 
the definition of gross earnings. The Government has 
accepted the Taskforce’s recommendation, but we are 
yet to see whether this change will form part of the new 
Act. The Government has signalled it expects to introduce 
legislation in early 2022.

Jessica Higgins
Associate
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The Government has passed 
legislation outlining the process 
for terminating unvaccinated 
employees’ employment 
agreements for failing to comply 
with vaccination requirements. 
The amendments relate to the 
termination of unvaccinated 
employees’ who have a duty not to 
perform work unless vaccinated 
under the COVID-19 Public 
Health Response Act 2000, and 
whose employers have imposed a 
workplace vaccination requirement.The new 

COVID-19 
vaccination 
legislation 
and traffic 
light system 
explained

Key aspects of the new legislation
The COVID-19 Response (Vaccinations) Legislation Act 2021 
makes amendments to the Employment Relations Act 2000 
in relation to vaccination status dismissals. The legislation 
requires employers to provide for reasonable paid time 
off for employees to be vaccinated. An employer may 
only refuse to allow an employee paid time off if satisfied, 
on reasonable grounds, that providing the paid time off 
would unreasonably disrupt the employer’s business or the 
performance of the employee’s employment duties.

Where an employer determines the employee must be 
vaccinated to carry out the work of the employee, the 
employer must give the employee reasonable written 
notice specifying the date by which the employee must be 
vaccinated in order to carry out the work.

If the employee is unable to comply with a duty imposed by 
law not to perform work unless vaccinated, or a workplace 
vaccination requirement, or they are not vaccinated by the 
specified date, the employer may terminate the employee’s 
employment agreement. The employer must terminate the 
agreement by giving the employee the greater of 4 weeks 
paid written notice, or the paid notice period specified in 
the employee’s terms and conditions. Before terminating 
the employment however, the employer must ensure that 
all other reasonable alternatives that would not lead to 
termination of the employee’s employment agreement have 
been exhausted.

If the employee gets vaccinated during the notice period, 
the termination notice is cancelled and of no effect, unless 
cancelling the notice would unreasonably disrupt the 
employer’s business.

The employee will still be able to bring a personal grievance 
in relation to the ending of the employment agreement and 
can terminate their employment early by mutual agreement 
with their employer.

Risk assessment process
The Government has announced it will provide a clear, legal 
framework (vaccination assessment tool) to help businesses 
make decisions about vaccinations in the workplace. It 
will be optional for business to use the tool, and will not 
override any risk assessments that have already been done. 
The tool will include four factors of which three must be 
met before it would be reasonable to require vaccination 
for particular work.

COVID-19 Protection Framework
The COVID-19 Protection Framework comes into effect on 
3 December 2021. The framework involves a traffic light 
system, with red, orange and green levels. In each level, 
different rules will apply to businesses.

The requirements apply by activity. Ministry of Business, 
Innovation & Employment (MBIE) recently released 
guidance on what this means for specific businesses. Each 
sector has its own guidance with information on whether 
businesses can operate at each level, and if so, how.

The industries MBIE has provided specific guidance for are:

•  Accommodation services

•  Close contact services

•  Entertainment, recreation and exercise

•  Events

•  Food and drink services

•  Manufacturing, supply or processing of goods and 
packaging

•  Primary Industries

•  Public facilities

•  Retail

•  Services

•  Transport, freight and logistics

The rules of some sectors change depending on whether 
My Vaccine Pass verification is used by the business or not. 
For detailed guidance on how specific sectors can operate 
at each level head to MBIE’s website.

Kelly Thompson
Summer Clerk
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What is an annual closedown?
A closedown is a period where businesses can close down 
(either in whole or in part) for a set period. The closedown 
period usually includes the Christmas and New Year 
period and will usually be for at least two weeks.

Can all employers closedown?
Yes, provided the annual closedown has become a 
tradition (custom and practice) or it is provided for in an 
employment agreement.

What do I need to do in order to 
closedown?
You must give employees at least 14 days’ notice.  
That notice should be in writing, to avoid later arguments. 
An email or letter is fine.

Can I operate more than one 
closedown?
No, you can only have one closedown per year.  
You cannot close at Christmas and then again over 
the Easter break. You can, by agreement, with your 
employees, have another period where the business does 
not operate, but it will not be an official closedown.

Can an employee refuse to take their 
annual leave over a closedown?
Some employees may feel aggrieved at being forced to 
take annual leave at times when they would prefer not 
to, but if it is provided for in an agreement, or is custom 
and practice, then an employer can direct an employee to 
take annual leave.

What do I pay an employee?
This is often a question that employers grapple with 
the most. The answer depends on the nature of the 
employment and whether the employee is permanent, 
part-time or casual; whether the employee has worked for 
more than 12 months and if there is sufficient annual leave 
available. It also depends on whether the public holidays 

Holidays  
and annual 
closedowns – 
in a year of 
uncertainty

With the countdown to 
Christmas holidays well 
and truly underway, and 
with so much uncertainty 
ahead for employers, it is 
timely to briefly explain 
and provide employers 
with some certainty around 
their legal obligations to 
ensure employees are 
correctly paid over the 
holiday period.

that fall during the closedown period would normally be 
working days for the employee. Each situation is different 
and there is no ‘one size fits all’ approach.

If an employee does not have sufficient leave, then they 
must be paid 8% of their total gross earnings at the start 
of the closedown (less any leave taken in advance). An 
employer and an employee must discuss and negotiate 
whether the closedown period will be taken as unpaid 
leave or as annual leave in advance. Good faith applies, 
but there is no obligation on an employer to grant leave 
in advance. In some cases it may be a risk to do so if 
the employee reflects over the closedown and does not 
come back to work. The employer will have overpaid 
the employee and will be faced with the prospect of 
not being able to recover the overpayment or spend a 
disproportionate amount to recover.

For permanent employees who work a 5-day week, Monday 
to Friday, then Christmas Day, Boxing Day, New Year’s Day, 
and 2 January will be Mondayised.

For part-time employees who work, for example, Wednesday 
to Saturday then they will only have an entitlement to 
Christmas Day and New Years as paid public holidays.

If the public holiday falls on a day that the employee would 
otherwise work, then they are entitled to be paid time and 
a half, based on their relevant daily pay or the average 
daily pay, for the hours that they worked and also receive 
an alternative day in lieu of taking the holiday.

If the public holiday falls on a day that the employee does 
not normally work then they are entitled to be paid time 
and a half based on the employee’s relevant daily pay or 
average daily pay, but they do not receive an alternative 
paid holiday.

If the public holiday is a day that the employee would 
otherwise work, but does not work on that day, then they 
are to be paid either their relevant daily or average daily pay, 
depending on which calculation is used by the employer.

Casual employees’ entitlements are even more complex. 
To determine if an entitlement to a public holiday exists 
will involve an analysis of the casual employee’s pattern 
of work. If a casual employee regularly works a Saturday 
then they can reasonably expect to be paid for Christmas 
and New Year’s Day this year. If the work is more sporadic 
then there may still be an opportunity to receive payment 
for a public holiday if the employee’s pattern of work 
establishes that they regularly work one of those days.  
For example, if a casual employee worked 4 out of the 
past 6 Saturdays leading up to Christmas then that may 
well be sufficient. Other factors need to be taken into 
account to determine a casual employee’s entitlements so 
it is always best to seek advice.

Continued >
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In the absence of an availability provision, then an 
employee is free to agree or decline any requests to carry 
out overtime.

My employee has resigned and their last 
day is Christmas Eve, 24 December? Do 
I still have to pay them for the Christmas 
and New Year public holidays?
That depends on whether or not the employee has any 
untaken annual leave. If the employee’s annual leave 
entitlement, when added to their last day of employment, 
takes them through Christmas Day, Boxing Day and into 
the New Year then the employee must also be paid for the 
four public holidays.

An employee wants to cash-up some 
of their annual leave so they can really 
enjoy themselves over the holiday 
period. What are the obligations?
An employee can only request for up to one week of their 
statutory annual leave entitlement to be ‘cashed-up. If an 
employer pays out more than one week’s statutory annual 
leave then the employee’s entitlement remains, which 
means the employee will receives more ‘annual leave’ 
than they are entitled to. For example, if an employee has 
four weeks’ annual leave then they are only entitled to 
cash-up one of those weeks. If the employer allows them 
to cash-up two weeks then they will still have three weeks 
annual leave remaining but would have also received the 
equivalent payment for two weeks, giving them a total 
‘entitlement’ to five weeks.

For employees who receive more than 4 weeks’ annual 
leave, an employee and an employer may agree 
arrangements to cash-up the additional 5th week. 
This would need to be at the employee’s request and 
documented. An employer might do this if the employee 
had a large outstanding leave liability. The preferred course 
of action would, of course, be to agree with the employee 
that they take an extended period of annual leave over 
the holidays rather than cashing-up too much of the leave 
entitlement.

What happens if the employee is sick 
or suffers a bereavement during the 
closedown?
If the day on which the employee is sick, or suffers a 
bereavement, is a day that the employee would otherwise 
have been working (but for the annual closedown) then 
they are entitled to be paid sick or bereavement leave, 
rather than using up their annual leave.

This is contrasted with the situation where an employee is 
on annual leave outside a closedown period and becomes 
sick. In those circumstances, there is no mandatory 
obligation on the employer to allow the employee sick 
leave, although a fair and reasonable employer acting in 
good faith might grant sick leave, subject to satisfactory 
evidence being provided.

Can an employer grant some employees 
annual leave over the Christmas / New 
Year period, but not others?
Yes, an employer is not required to grant time off to every 
employee who wants annual leave. Employers need to be 
able to resource and operate their business as they see fit.

Can an employer go back on their 
decision to grant annual leave?
Sometimes employers have a change of heart, which 
happens when they realise that they have insufficient 
cover over a busy period or an unexpected event occurs. 
Once annual leave is approved, it cannot be unilaterally 
withdrawn. Employees may have made plans for their 
annual leave. If an employer wants to withdraw leave 
then they can only do so in good faith and after having 
discussed and agreed with the employee. An employee 
is entitled to decline, and an employer may need to 
incentivise an employee to delay their leave. For that 
reason employers should be very careful about making 
sure they have sufficient cover over any busy period 
before granting annual leave.

Can I make my employees work overtime?
If you have guaranteed hours included in an employee’s 
employment agreement then only salaried employees 
can be required to work outside those hours.

For waged employees, any additional overtime must be 
agreed unless the employment agreement contains an 
availability provision and compensation is paid to the 
employee for making themselves available to work outside 
their guaranteed hours.

The Court of Appeal has reversed a 
decision of the Employment Court, and 
confirmed that it is not lawful to make 
deductions from wages for time not 
worked as a result of the employer’s 
direction, including where COVID-19 
restrictions render the employee 
unable to work.

COVID-19 lockdowns and restrictions over the past 
two years have meant that some employers have not 
required their employees to work all (or any) of their 
normal hours. In agreement with the initial decision of 
the Employment Relations Authority, the Court of Appeal 
in Shandu v Gate Gourmet New Zealand Limited [2021] 
NZCA 591 determined that despite the inability to provide 
work to minimum-wage workers as a result of COVID-19 
restrictions, employers must still pay their workers for the 
hours of work stipulated in their employment agreement.

The facts
During the 2020 lockdown, Gate Gourmet did not require 
some of its minimum-wage workers to work as a result of 
the restrictions and reduced demand. To reflect this, Gate 
Gourmet reduced those workers pay by 20%, and offered 
the option of using annual leave as a top up.

The workers alleged Gate Gourmet’s actions were in 
breach of s 6 of the Minimum Wage Act 1983 (the Act), 
which requires employers to pay their workers minimum 
wage for all hours of ‘work’. The issue for the court to 
determine was whether ‘work’ means the hours of work 
actually performed, or the hours of work stipulated in the 
workers’ terms of employment.

The ruling
The Court of Appeal determined that ‘work’ for the 
purposes of s 6 means the agreed hours of work in 
the workers’ terms of employment. Gate Gourmet was 
in breach of s 6, because by only paying workers the 
equivalent of 80% of their agreed normal hours, the pay 
they received was below the minimum wage.

The rationale
The Court focused on the statutory context of s 6 in 
making its determination. Section 7(2) of the Act provides 
that no reduction in pay below the minimum wage may be 
made except by reason of the default of the worker, or by 
reason of the worker’s illness or of any accident suffered by 
the worker. COVID-19 restrictions do not fall within this set 
of prescribed exceptions – the workers had reduced hours 
not as a result of their own default, but rather as a result of 
their employer’s direction.

The Court further explained that if payment of wages 
under s 6 need only reflect the hours of work actually 
performed, s 7(2) would serve no purpose. It follows that 
Gate Gourmet were required under s 6 to pay their workers 
for their agreed hours of work.

What this decision means for employers
Employers faced with the need to temporarily reduce their 
workers’ hours will need to carefully consider their options. 
Where a restructure is not desirable (as is sometimes the 
case with the somewhat temporary nature of COVID-19 
restrictions), employers must ensure that any change to 
their workers’ hours are agreed to by the worker. It is fine 
to offer workers to take leave, but again, they must agree 
to this.

The Court of Appeal’s rationale may have wider application 
to all workers, not just those on the minimum wage. To 
reduce a worker’s hours and pay as a result of COVID-19 
restrictions may not be in breach of s 6, but it will likely be 
in breach of the worker’s employment agreement. This is 
because doing so would amount to a unilateral change to 
the workers’ terms of employment, which is unlawful in 
any case. The key takeaway is that any variation to workers’ 
hours and pay must arise from a mutual agreement, or a 
genuine restructure.

COVID-19 
restrictions: 
reduced 
hours for 
workers, but 
normal pay

Malcolm Couling
Senior Associate

Lucy Gallagher
Summer Clerk
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Reinstatement  
(the primary remedy) – 
more than lip-service

In 2018 the Employment Relations Act was amended 
to return reinstatement as the primary remedy in 
unjustified dismissal cases. The stats on the number 
of successful reinstatement cases don’t show any 
significant difference between when reinstatement 
was the primary remedy and when it was not. 
However, that may be about to change.

The Chief Judge’s judgment in Humphrey v Canterbury 
District Health Board1 signals a fresh perspective.

“It is distinctly arguable that, properly interpreted, the 
amendment to s125 reflected a Parliamentary intention 
to raise the bar that employers would have to negotiate 
in order to prove that reinstatement was neither 
reasonable nor practicable.”

The Employment Relations Authority decision of Sinnott 
v Minter Ellison Rudd Watts2 seems to support that 
observation.

Both cases involved interim reinstatement applications. 
Both applicants were successful. Both applicants had been 
dismissed due to alleged incompatibility.

The Court of Appeal in Reid v NZ Fire Service Commission3 
has made it clear that a dismissal for incompatibility will 
only be available in an “unusual and rare case”. That is 
because an employer cannot be justified in dismissal 
on the basis of irreconcilable breakdown if it was itself 
substantially the cause of it.

The decision of Christieson v Fonterra Co-operative Group 
Limited 4 also involved a dismissal for incompatibility 
however, in that case, the balance of convenience did not 
support interim reinstatement because the ability for any 
interventions to restore the relation during the litigation 
were minimal.

The CDHB Decision
Dr Humphrey was the Medical Officer of Health. A number 
of managers and clinicians from the DHB wrote to the 
then Chief Executive raising concerns about various 
public statements made by Dr Humphrey and working 
relationship issues.

An enquiry was conducted by Hon Kit Toogood QC. He 
concluded that while some of the allegations had been 
established; others had not. He was critical of the DHB’s 
inaction in addressing relationship issues earlier. While 
the relationship between Dr Humphrey and a number of 
colleagues had become untenable, he could not fairly or 
reasonably conclude that the breakdown was irremediable. 
He considered professional intervention to be necessary.

Against that background, the acting Chief Executive 
commenced a disciplinary process based on concerns 
with incompatibility and bringing the DHB into disrepute. 
He wrote to Dr Humphrey’s colleagues seeking their 
opinion on Dr Humphrey’s proposal for improving his 
relationship with them.

However he did not include crucial information which 
would have enabled Dr Humphrey’s colleagues to provide 
a more fully informed response. The Toogood Report, an 
earlier Report (the Fowler Report) and a legal opinion on the 
complexity of the interface between the statutory role of the 
Medical Officer and employee were omitted. Unsurprisingly, 
none of Dr Humphrey’s colleagues expressed confidence 
that the relationship could be repaired.

Chief Judge Inglis found that there was no evidence that 
the DHB took any further steps to identify for itself what 
options might exist.

The DHB’s decision to dismiss was criticised for a lack of 
procedural fairness. In short, Dr Humphrey’s colleagues 
were asked leading questions and the DHB received 
predictable answers.

In granting interim reinstatement, the Court emphasised 
that the threshold was an ‘arguable case’. This is distinct 
from an application for permanent reinstatement.

1  Alistair Ross Gordon Humphrey v Canterbury District Health Board,  
Te Poari Hauora o Waitaha [2021] NZ EmpC 59 [30 April 2021]

2  Sinnott v Minter Ellison Rudd Watts [2021] NZERA 257 3132275
3  Reid v New Zealand Fire Service Commission [1998] 2 ERNZ 250 at 

280 (EC; Reid v NZ Fire Service Commission [1999] 1 ERNZ 104) (CA)
4  Christieson v Fonterra Co-operative Group Limited [2021] NZEmpC 

142 EMPC 177/2021
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Managing Partner  
of the Year  

(>100 Lawyers)

Project Finance 
Deal of the Year 

Artemis Executive 
Recruitment 

Employer of Choice  
(>100 Lawyers)

Large Law Firm  
of the Year

Anderson Lloyd are pleased to win two categories at 
the New Zealand Law Awards and to be Excellence 
Awardees in two other categories.

Congratulations to Richard Greenaway for winning 
Managing Partner of the Year (>100 Lawyers) and Robert 
Huse, Geoff Busch and Emma Kerr who won the Project 
Financing Deal of the year along with Buddle Findlay 
and other firms that worked on the deal. This deal 
was for the Cardrona Wastewater Treatment Plant NZ 
$16.5m project financing and judges said that “while 
not a significant dollar value, this clearly involved a lot 
of legal work, different practice areas, complexity and 
innovation”. 
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was confrontational and acted in a way that was not 
collaborative or collegial.

Minters appointed Andrew Scott-Howman to undertake an 
independent review of matters raised in the complaint.

Mr Scott-Howman undertook a preliminary assessment 
and recommended that the parties engage in a form 
of facilitation. His preliminary assessment was that an 
attempt shouldn’t be made to revive the relationship but 
noted that neither the complainant nor Ms Sinnott should 
be expected to accept any blame or responsibility for the 
breakdown, but should accept that the relationship was no 
longer tenable.

In granting reinstatement, the Authority referred to the 
following matters:

• Minters’ Counsel conceded that there was an arguable 
case for permanent reinstatement;

•  There was little evidence in respect of any steps 
taken or any investigation undertaken into how the 
relationship might be repaired;

•  There was no evidence that Ms Sinnott was unwilling to 
take steps to address the relationship issue;

•  Despite some 11 affidavits being lodged on behalf 
of Minters raising concerns should Ms Sinnott be 
reinstated, these did not indicate Minters would have 
a great difficulty in managing the situation. Ms Sinnott 
was the sole member of the Environment Law Team 
working in Wellington, with the balance of the Team 
working in Auckland;

•  It is difficult to imagine that Minters appeared to be 
in a position where they could protect Ms Tree and 
Ms Sinnott and, indeed, other parties and staff and 
manage any difficulties arising out of the interim return 
of Ms Sinnott to the workplace.

The Fonterra Decision
Mr Christieson was dismissed for incompatibility. The 
history of his employment included him being appointed 
to the Team Leader role. Issues then developed between 
Mr Christieson and various other staff. Facilitation took 
place in 2018.

A Performance Improvement Plan was implemented to 
assist him in improving relationships with other staff. This 
occurred in 2019.

In late 2019 Mr Christieson was issued with a 12-month 
warning for aggressive behaviour towards another staff-
member. In March 2020 he was involved in another heated 
incident with a fellow Team Leader. He accused the other 
Team Leader of telling lies.

Mr Christieson then raised a complaint relating to 122 
incidents covering a period of 2 years and 3 months. This 

The Court weighed the following factors:

•  Dr Humphrey’s colleagues indicated they would 
struggle to work with him if he were reinstated. One 
indicated they would leave. Others said they would 
reconsider their options;

•  The DHB would need to apply significant resources 
to support reinstatement and this would likely place 
additional pressure on the workplace. Against this 
the Court assessed the resources of the DHB as an 
employer;

•  The option identified in the Toogood Report to bring 
in professional support and assistance to try to rebuild 
the damaged relationship had yet to be explored 
and therefore it was unsafe to conclude there had 
been an irremediable breakdown in the employment 
relationship;

•  Substantive steps had been taken by Dr Humphrey 
to acknowledge and address the issues that had 
been raised. He expressed willingness to engage in a 
process to rebuild workplace relationships.

•  The longer Dr Humphrey was out of the workplace, the 
more difficult it would be for him to reintegrate back 
into it.

The application for interim reinstatement was ultimately 
successful, however Dr Humphrey subsequently resigned.

The Minters Decision
Ms Sinnott was employed as Special Counsel in Minter 
Ellison Rudd Watts Environment Law Team based in 
Wellington. She was dismissed due to the relationship 
between her and Minters having irreconcilably broken 
down and that, as a result, the parties were incompatible.

Ms Sinnott applied for interim reinstatement and was 
successful.

In delivering its decision, the Authority quoted from the 
Humphrey decision:

“One of the central features for the Act is its 
recognition of the importance of the employment 
relationship, the obligations both parties have to be 
responsive and communicative, and that issues ought 
to be dealt with promptly and between the parties, 
if possible – in other words, supporting constructive 
employment relationships and repairing them where 
feasible.”

The dismissal was prompted by a complaint written 
by a Minters Partner based in Auckland (Ms Tree). The 
complaints outlined in the letter were not formally 
investigated prior to dismissal. The complaints were 
critical of Ms Sinnott, including allegations she reacted 
in an unpredictable manner; was not respectful; 

complaint was independently investigated. However his 
allegations of systemic, persistent and abusive behaviour 
were unsubstantiated. As a consequence, Mr Christieson 
raised disadvantage grievances against his employer. Two 
mediations followed but they failed to resolve the issues.

Eventually Fonterra proposed to terminate Mr Christieson’s 
employment on the basis of incompatibility. After hearing 
from Mr Christieson, Fonterra dismissed him because of 
an “irretrievable incompatibility”. In doing so, Fonterra 
determined that Mr Christieson was substantially 
responsible for the situation.

The Court found that there was an arguable case for 
reinstatement, however it distinguished the CDHB 
decision on the basis that the ability for any interventions 
to restore the relationship during the litigation process 
were minimal and that, based on the plaintiff’s own expert 
evidence, attempts at intervention should not take place 
until the legal process had concluded. The Court found 
that the balance of convenience did not support interim 
reinstatement. Fonterra had agreed to Mr Christieson 
remaining on the payroll until the substantive litigation 
resolved.

The Learnings
All of these cases involved interim, as distinct from 
permanent, reinstatement. It is acknowledged that the 
threshold is lower and only requires establishing an 
arguable case.

All cases involved dismissal for incompatibility which the 
Court of Appeal has made clear, will only be available in 
unusual and rare cases.

However the Chief Judge’s comment (in the CDHB case) 
that Parliament intended to raise the bar, clearly signals 
that where an employee applies for reinstatement, the 
employer is going to need to argue a strong case that the 
dismissal was justified, together with a strong case that 
reinstatement is neither reasonable nor practicable.

Celebrational.

John Farrow 
Partner al.nz
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COVID-19 vaccination 
dismissal applications 
largely unsuccessful in 
the Employment Relations 
Authority and Courts
The COVID-19 Public Health 
Response (Vaccinations) Order 2021 
(Vaccinations Order) mandates that 
specific work is to only be performed 
by vaccinated persons. The High Court 
has held that the Vaccinations Order 
is justified. The Employment Relations 
Authority (Authority) has also declined 
applications for interim reinstatement 
by employees who have been dismissed 
under the Vaccinations Order.

The enactment of the Vaccinations Order has resulted in 
employers being required to dismiss employees who are 
considered “affected persons” and therefore required to 
be vaccinated to perform their role, but are not. This has 
resulted in challenges by dismissed employees both to 
the process used and decision to dismiss them, and to the 
legality of the Vaccinations Order itself.

The legality of the Vaccinations Order
Applications for judicial review have been made to the 
High Court challenging the Vaccinations Order on the 
basis that it limits rights under the New Zealand Bill of 
Rights Act, specifically right 11: the right to refuse to 
undergo medical treatment. The High Court1 in a recent 
decision has agreed that the Vaccinations Order limited 
the rights of the applicants under s 11, but that the 
measure was demonstrably justified and accordingly, not 
inconsistent with the Bill of Rights. The Court stated the 
compulsory vaccination of these workers serves a purpose 
sufficiently important to justify curtailment of the right. 

Furthermore, the means chosen to achieve the objective 
of minimising the risk of an outbreak of, or spread of 
COVID-19 in New Zealand is proportionate. The High Court 
specifically made note that “those in the position of the 
applicants are not actually compelled to be treated. They 
retain the option to refuse vaccination. The implication is 
that, if they are unable to be redeployed by their employer, 
their employment may be terminated”.

The High Court2 in another decision similarly considered 
an application by a number of midwives, teachers and 
doctors challenging the Vaccinations Order relating to 
them. The applicants argued that the Vaccinations Order 
is not legally valid because the Act does not empower it 
to be made, if interpreted consistently with the right to 
refuse medical treatment and the principle of legality. The 
High Court similarly dismissed the application. NZDSOS 
and NZTSOS made an application to appeal directly to the 
Supreme Court against the outcome, however this was 
declined.

Although challenges to the legality of the Vaccinations 
Order have been unsuccessful, its effect does not mean 
that employers are not required to comply with their 
obligations under employment law. Employers still have 
obligations to act in good faith towards their employees in 
navigating through this process.

Applications for interim reinstatement
Claims have been raised in the Authority by dismissed 
employees raising personal grievances for unjustifiable 
disadvantage, claiming their employer did not follow a 
fair and reasonable process in proposing to terminate 
their employment. The Authority is required to examine 
objectively the employer’s decision-making process and 
determine whether what the employer did and how it was 
done were steps that were open to a fair and reasonable 

employer. This requires employers to engage in assessing 
whether there are alternatives to dismissal, such as 
redeployment before dismissing employees.

The Authority3 recently held that the applicant (a 
former airport worker) had a seriously arguable case for 
unjustifiable disadvantage, on the basis of his arguments 
about NZBORA. The employer’s engagement with him 
about the application of the Vaccinations Order to his 
role, and whether the employer had properly turned its 
mind to alternatives. On balance however, the applicant’s 
application for interim reinstatement was held to be largely 
weak and it was dismissed.

The applicant brought a challenge to the Authority’s 
determination in the Employment Court.4 The Court 
overturned the Authority’s determination and found the 
steps taken were not those which could be expected of a 
fair and reasonable employer. The Court held the employer 
had not explored and discussed all alterations to the 
applicant’s duties that he had proposed.

The Court stated “an employer may well have an obligation 
in circumstances such as the present, to at least consider, 
if not deploy, alternatives when an employee has a 
justifiable reason not to be vaccinated. Arguably this is an 
aspect of an employer’s good faith duty”.

The Court made an interim order for reinstatement subject 
to the conditions that he remain on paid leave for two 
months until further order of the Authority, and that the 
parties attend mediation.

This decision highlights the need for employers to fairly 
engage about the application of the Vaccinations Order 
with each employee, and to properly turn its mind to 
alternatives to dismissal. The decision suggests this duty 
may well be greater when the employee has a justifiable 
reason not to get vaccinated (such as a medical condition).

Key takeaway
The Vaccinations Order has been upheld as being 
lawful and not inconsistent with the Bill of Rights. 
It does not however, make obligations under 
employment law redundant. Therefore, provided 
employers follow the correct process, personal 
grievances are unlikely to be upheld.

1  Four Aviation Security Service Employees v Minister of COVID-19 
Response and Associate Minister of Health and Attorney-General 
[2021] NZHC 3012.

2  Four Midwives v Minister for COVID-19 Response and Attorney-
General [2021] NZHC 3064.

3  WXN v Auckland International Airport Limited [2021] NZERA 439.
4  WXN v Auckland International Airport Limited [2021] NZEmpC 205.
5  VMR, KRR, WEN and XDD v Civil Aviation Authority [2021] NZERA 426.

The Authority5 also heard another application for interim 
reinstatement where the applicants (former Aviation 
Security Officers) advanced arguments that some 
requirements of their role could be changed so that the 
applicants would fall outside coverage of the Amendment 
Order. The Authority held that the applicants had an 
arguable case about alternatives to dismissal, however the 
balance of convenience did not favour reinstatement. The 
application for interim reinstatement was declined.

Kelly Thompson
Summer Clerk
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COVID-19 legislation 
passed through parliament 
with urgency

The COVID-19 Response (Vaccinations)
Legislation Bill was recently passed by the
government under urgency, raising serious
concerns about the lack of standard law
making process and consultation.

The move has been strongly criticised by a number of legal 
commentators, and of course the opposition, as it means 
the law passes through without the usual parliamentary 
scrutiny. This is particularly concerning given the nature 
of the legislation. The new law sets up the framework for 
extending mandatory vaccination for workers beyond 
those sectors already covered by the COVID-19 Public 
Health Response (Vaccinations) Order 2021 which includes 
MIQ and border workers, and the health and disability and 
education sectors.

The normal process
Usually, a proposed law (a bill) is introduced to 
Parliament where it is examined and debated through a 
comprehensive, and often lengthy, process. Parliament is 
made up of elected members, or MPs, and so is meant to 
be representative of, and accountable to, the public.

A bill is introduced the house, has a First Reading, and 
then goes to a Select Committee. The Select Committee 
is a small group of MPs who receive feedback from the 
public and interested groups, and debate the bill. Often 
submissions to the Select Committee will come not only 
from members of the public, but large industry groups, 
for example in the case of employment relations bills, 
Business New Zealand, and the Unions.

Importantly, the New Zealand Law Society has an arm 
dedicated to making such submissions. The Law Society’s 
focus is on the implementation and practicalities of 
the legislation, not the policy behind the bill. This is an 
important step in the process, as having a well drafted 
piece of legislation that works in the real world is crucial to 
the successful implementation of a policy that parliament 
wants to introduce.

After the Select Committee, the bill has a Second 
Reading, and then goes to the Committee of the 
whole House. All members of Parliament belong to this 
Committee, and at this stage the MPs have a chance to 
debate the bill in detail.

The bill then has a final, Third Reading, before being 
passed into law after receiving Royal Assent from the 
Governor-General and becoming an Act.

This whole process normally takes months, and sometimes 
years.

The quick and dirty process
The COVID-19 Response (Vaccination) Legislation Bill was 
introduced to Parliament on 23 November 2021 following 
a press release from Minister Chris Hipkins earlier that 
morning. It had its First, Second, and Third Reading all 
on that day. The Select Committee Process was skipped 
altogether. The Bill received Royal Assent on 25 November 
2021, and is now the COVID-19 Response (Vaccinations) 
Legislation Act 2021.

The concerns
The obvious concern is whether a piece of legislation that 
was introduced and passed in a matter of days, and which 
arguably significantly impacts on the freedoms and rights 
of individual New Zealanders, was subject to enough, or 
any, Parliamentary scrutiny. The answer is probably no. 
However, that could be (and is being) justified by the urgent 
requirement to introduce the traffic light system and the 
fast moving nature of the COVID-19 pandemic. One must 
ask however why the bill could not have been drafted and 
introduced some weeks ago, particularly given the traffic 
light system was announced back in October 2021.

Of particularly concern for us is the lack of ability for 
the bill to have had input on its practical application and 
drafting. As a result, we have a piece of legislation that 
contains a number of ambiguous provisions, unclear 
requirements, and missing information. While lawyers 
grapple with the interpretation and application, the real 
issue will be for businesses who have to implement it.

While there is the ability for Parliament to pass law under 
urgency, and for good reason, it feels like this one should 
have had more time and more debate. Now to see what the 
fallout is.

AJ Lodge 
Partner
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The Traffic Light 
System and 
Vaccination 
Mandates for 
Hospitality, Retail, 
Gyms and Close-
Proximity Businesses
On 3 December 2021, New Zealand moved into the 
COVID-19 Protection Framework. Northland, Auckland 
and specified areas of the North Island are now in Red, 
and the rest of New Zealand into Orange.

Vaccination of workers
The introduction of the COVID-19 Protection Framework 
has brought with it further amendments to the COVID-19 
Public Health Response (Vaccinations) Order 2021.

From 3 December, all workers at food and drink businesses, 
close-proximity businesses, gyms, and permitted events 
(regardless of whether the work is carried out before 
people arrive at or leave the event) must be vaccinated. 
This is irrespective of whether that business chooses to 
require vaccine certificates from its customers and clients.

Affected workers must receive their first vaccine by 3 
December 2021 and their second vaccine by 17 January 
2022 in order to continue working.

COVID-19 Public Health Response 
(Protection Framework) Order 2021
Framework for “Designated” Premises: Vaccination 
Cannot Be Required From Customers or Clients

The COVID-19 Public Health (Protection Framework) 
Order 2021 (the Order) provides that customers or clients 
accessing “designated premises” (including supermarkets, 
dairies, pharmacies and petrol stations) must not be denied 
access because they are not vaccinated. Businesses may 
require persons accessing designated premises to enter 

through identified access ways, but must not request 
them to produce a COVID-19 Vaccine Certificate or other 
evidence of being vaccinated for the purpose of accessing 
designated businesses or services.

COVID-19 Certificates (CVC)

The Order sets out the framework for businesses or 
services who have the discretion to require COVID-19 
Vaccine Certificates (CVC) from their customers or 
clients. For the purposes of the Order, these businesses 
or services are referred to as “regulated businesses”. 
This encompasses food and drink businesses or services 
(defined as businesses that sell, offer or provide food and 
drink for consumption), close-proximity businesses or 
services (defined as a business that cannot undertake its 
activities without physical contact or without being within 
1-metre of a customer or client), and gyms.

Regulated businesses must choose to comply with all CVC 
rules or non-CVC rules at any one time. There is the option 
of alternating between operating under CVC rules and 
non-CVC rules, but the business must have appropriate 
systems in place (such as routine cleaning between 
alternating), to mitigate the risk of spreading COVID-19.

Regulated businesses must display signs indicating 
whether they require a COVID-19 vaccination certificate 
(CVC) from customers or clients upon entry.

If your business has opted IN for requiring 
CVCs from customers or clients:

ORANGE: Regulated businesses who choose to 
require CVCs from visitors must have appropriate 
systems in place for checking that each person 
who enters their premises, including workers, is 
carrying a CVC. The exception to this is individuals 
with a valid medical exemption or those who it is 
reasonable to believe are under the age of 12 years 
and 3 months.

Guidance from the Ministry for Business, Innovation 
and Employment provides that sighting an 
individual’s CVC is enough for compliance, but 
scanning using the Pass Verifier app is strongly 
recommended.

RED: The rules for regulated businesses under Red 
are the same as under Orange, though with the 
additional requirement to ensure the number of 
people in a defined space at any one time does not 
exceed the lesser of the maximum number of people 
who could occupy the space while maintaining a 
1-metre physical distance from others, or 100 people.

If your business has opted OUT of 
requiring CVCs from customers or clients:

ORANGE and RED: Food and drink businesses 
who choose not to require CVCs may only provide 
contactless services. The business must have 
appropriate systems in place to ensure that 
visitors collect their purchase through a method 
that minimises physical contact. For businesses 
operating out of a building, this means the visitor 
cannot enter at all. For businesses operating out of 
a shopping mall, this means the visitor can enter the 
shopping mall, but not the individual store.

Close proximity businesses and gyms who choose 
not to require CVCs may not allow any customer or 
client to enter the premises at all.

Physical Distancing

ORANGE: Under Orange, physical distancing rules 
contained in the Order do not apply to regulated 
businesses.

Retail businesses must ensure the number of people 
within their defined space at any one time does not 
exceed the maximum number of people who could 
occupy the space if each person were to maintain a 
1-metre physical distance from others.

RED: Under Red, food and drink businesses and 
close-proximity businesses must ensure the number 
of people within their defined space at any one time 
does not exceed the lesser of the maximum number 
of people who could occupy the space if each 
person were to maintain a 1-metre physical distance 
from others, or 100 people.

Retail businesses must ensure the number of people 
within their defined space does not exceed 100 
people at any one time.

Face Coverings

ORANGE and RED: Face coverings are mandatory 
for customers or clients at retail businesses, but not 
at regulated businesses.

Workers at food and drink businesses or close-
proximity businesses must wear a mask only when 
working with customers or clients. Workers at retail 
businesses need only wear a mask when in the 
public facing parts of the workplace.

At both retail businesses and regulated businesses, 
workers are not required to wear masks when only in 
the presence of other workers.

It is the business’ responsibility to ensure it has 
appropriate systems in place to ensure its workers 
comply with face covering requirements.

QR Codes and Contact Records

ORANGE and RED: As is the case under the 
outgoing Alert Level system, all businesses and 
workplaces must display a QR code in a prominent 
place for the purposes of contract tracing. 
Businesses and workplaces must also offer an 
alternative contact tracing system.

Close proximity businesses or services, courts and 
tribunals, food and drink businesses or services, 
gyms, health services, public facilities and specified 
social services must have systems and processes to 
ensure people entering the workplace scan the QR 
code or provide a contact record with the alternative 
contact record system.

Lucy Gallagher, Summer ClerkKelly Thompson, Summer Clerk
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Public Health 
Vaccinations 
Order ruled to 
be lawful
To date there have been 
three Judicial Review 
proceedings of the 
COVID-19 Public Health 
Response (Vaccinations) 
Order 20211. All of the 
proceedings have been 
unsuccessful.

The Decisions have largely followed consistent themes 
with the first Application advancing a number of the 
grounds and the latter applications advancing, primarily, 
Bill of Rights arguments.

Background
The COVID-19 Public Health Response (Vaccinations) Order 
(Order) was made pursuant to ss9 and 11 of the COVID-19 
Public Health Response Act 2020 (Act).

Initially the Order made vaccination mandatory for 
workers at MIQ facilities, airport and maritime port workers 
and aircrew. Since then, there have been a number of 
amendments extending the groups of affected persons 
to include workers in the health and disability sector and 
affected education services.

The Order provides that:

“An affected person must not carry out work or 
otherwise conduct an activity at a place unless they 
vaccinated.”

and

“A relevant PCBU must not allow an affected person 
to carry out work or otherwise conduct an activity at 
a place unless satisfied that the affected person is 
vaccinated.”

GF v Minister of COVID-19 Response
The challenges advanced included:

(a)  whether a vaccine with only provisional consent is 
analogous to medical experimentation, which may 
give rise to issues under the International Covenant 
on Civil and Political Rights;

(b)  whether the Vaccinations Order was a reasonable 
limitation on the rights guaranteed by NZBORA;

(c)  whether the Vaccinations Order was prescribed for by 
law for the purposes of the Act;

(d)  whether it mattered that the Vaccinations order was 
not subjected to a “democratic process” prior to its 
commencement; and

(e)  whether the Vaccinations Order was an inherent 
breach of the right to justice, especially in 
circumstances where employees only had 48 hours’ 
notice that their employment was liable to be 
terminated.

The Court found that it was not possible to categorise the 
use of a vaccine which had been through the process of 
assessment and granted provisional approval as being the 
equivalent to “medical experimentation”.

It was argued and conceded that the relevant rights within 
NZBORA that may be engaged as a result of the Order are 
ss11 (the right to refuse to undergo any medical treatment) 
and 19 (the right to be free from discrimination, particularly 
on the grounds of disability, sex or religious beliefs).

In making the Order, the Minister must be satisfied that the 
Order does not limit or is a justified limit on the rights and 
freedoms in NZBORA. If the Order is not a demonstrably 
justifiable limit on the rights and freedoms then it will be 
unlawful.

The Court found that after receiving advice about 
NZBORA, the Minister came to the conclusion that there 
was a sufficient public health rationale for making the 
Order and that the reduction in risk achieved by the Order 
was material and could not be achieved in any other less 
rights-intrusive way and that the Order would be justified 
from a NZBORA perspective.

Justice Churchman found that there is no requirement in 
NZBORA, or any other piece of legislation, that stipulates 
that secondary or delegated legislation cannot contain a 
provision that limits one or more rights set out in NZBORA.

The Court found that the Order does not itself compel 
people to be vaccinated. They are free to make the 
same choice the Applicant did (refuse vaccination). The 
Crown however accepted that the choice between loss 
of employment and vaccination constituted sufficient 
imposition of freedom of choice to engage the s11 right. 
The onus therefore shifted to the Crown to establish 
that the reasonable limits prescribed by law would be 
demonstrably justified in a free and democratic society. 
The same applied in relation to s19.

The Court then conducted the inconsistency analysis 
under s5 of NZBORA:

(a)  the limit must serve a sufficiently important objective, 
which warrants overriding a protected right or 
freedom;

(b)  the means chosen to achieve the objective must be 
proportionate.

The Court found that the objective was sufficiently 
important – to protect and/or limit the risk of the spread of 
a pandemic throughout the general public of New Zealand. 
The means chosen did not impair the rights more than was 
reasonably necessary and the benefits achieved by the 
measure outweighed the limitation of rights.

It was also argued that it was unreasonable that the 
Vaccination Order was not created in partnership 
with Maori. However the Court found that the Minister 
specifically considered the potential for a disproportionate 
impact on Maori and Pasifika communities and concluded 

1  GF v Minister of COVID-19 Response; Four Aviation Security Service 
Employees v Minister of COVID-19 Response; Four Midwives v Minister 
for COVID-19 Response

Continued >
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This has been an exceptionally difficult year for 
businesses, with most of us required to rapidly 
implement a series of significant operational 
changes in order to keep people safe and healthy 
and to comply with new legislation.

Getting 2022 off 
to a good start

Who, in 2019, would have imagined that just a few years 
later we would be dealing with mandatory vaccination and 
vaccination passports, or that so many people would still 
be working from home? The stress and uncertainty created 
by the COVID-19 pandemic has been unprecedented, and 
many workers (and their bosses) are feeling anxious and 
exhausted. People are not always behaving well but work 
goes on and businesses relying on tourism and out-of-
town visitors will now be looking forward to the end of the 
Auckland lockdown and (hopefully) a busy Christmas and 
summer season. The rest of us will be looking forward to a 
break, and to an opportunity to relax and recharge during 
the January ‘quiet time’.

As the 2022 year gets underway, with the new “traffic 
light” system well established, we suggest that you take 
time to engage with your team about health & safety 
and wellbeing, and to make sure they understand your 
policies and processes. Both employers and employees are 
well aware that health and safety obligations go beyond 
preventing physical harm, and require taking appropriate 
steps to prevent emotional harm. It is important to 
ensure that people know how to raise concerns about 
conduct they consider to be bullying or harassment. 
Alleged bullying is not always bullying, but the allegation 
must always be properly dealt with. If allegations are not 
properly managed at an early stage then you not only risk 
notification of a personal grievance and the stress and cost 
of litigation through the Employment Relations Authority, 
you also risk the possibility of a WorkSafe intervention and 
some very adverse publicity.

WorkSafe will not generally step in for one-off mental 
harm issues, but might intervene if significant work-
related mental health risks have not been properly 
managed. This has been highlighted by recent WorkSafe 
investigations into the wellbeing of staff at schools, which 
are still underway but which are already being reported 
in the media. For example, according to media reports, 
WorkSafe began making inquiries into concerns about 
the wellbeing of staff at Te Aroha College in August this 
year after they received a complaint. By September, eight 
fresh complaints had been laid. In November, WorkSafe 
is reported to have told Te Aroha College it had breached 
health and safety laws and failed to prevent “psychological 

risk” to its staff. It was required to take measures to deal 
with the issues by 2 December, including completing a risk 
assessment and establishing a system to deal with psycho-
social risks to workers.

Under the Health and Safety at Work Act businesses are 
expected to manage all health and safety risks ‘as far as 
is reasonably practicable’. WorkSafe provides guidelines 
on minimising and responding to workplace bullying, 
including building good relationships in a respectful work 
environment and emphasising that bullying will not be 
tolerated. This can be supported through a range of policies 
and practices, such as codes of conduct. Some cases, 
which end up before the Employment Relations Authority 
or Court, involve an initial incident between a frustrated 
manager and a worker who is not behaving particularly well. 
The employer can struggle to justify its actions no matter 
what steps are taken after the initial incident.

The start of the 2022 may well be a good opportunity to 
work with managers, in the first instance, and remind them 
of the business’ policies and processes. If challenged by 
an unhappy staff member, either through the personal 
grievance processes or through a complaint to WorkSafe, 
employers will need to be able to demonstrate that they 
have appropriate support in place and that they have taken 
reasonable steps to ensure that everyone understands 
their rights and responsibilities. This means employers 
must engage with their workers about anti-bullying 
policies, processes and systems. It must be easy for 
workers to access information and report concerns.

Preventing unreasonable behaviours before harm 
escalates, and creating a culture that supports good health 
and safety, will be good for business. It must be a priority 
for 2022 as we all adjust to the new requirements imposed 
by the pandemic.

that the best way for the Crown to discharge its obligation 
to Maori was to pursue the elimination strategy, of which 
the Vaccination Order was an important component.

Four Aviation Security Employees v 
Minister of COVID-19 Response
This challenge involved Aviation Security workers who 
interact with arriving or transiting international travellers. 
While the Judicial Review Proceedings before Justice 
Churchman had been dismissed, the Court concluded that 
the Applicants’ case involved broader factual assertions 
that could not properly be addressed with the other 
proceeding.

Similar arguments were advanced in terms of s11 of 
NZBORA. Justice Cooke stated:

”Whilst persons in the position of the applicants are 
not being forcibly treated in the sense that they can 
decline to be vaccinated, they are required to be 
vaccinated as a condition of their employment and to 
decline to do so can, and has, led to termination.”

Justice Cooke also found that it is plain that the vaccine 
has been approved and used for therapeutic not 
experimental purposes.

The Applicants in this case argued that the Order was not 
authorised by the empowering provisions contained in ss9 
and 11 of the Act.2

Justice Cooke however found that provided that 
vaccinations are likely to contribute to preventing the risk 
of an outbreak or spread of COVID-19, it is available as a 
specified measure that can be imposed for the carrying 
out of a specified activity under s11.

Interestingly, Justice Cooke commented that there is a 
degree of evidential uncertainty as to the effectiveness of 
vaccination in reducing the likelihood of transmission of 
the Delta variant of COVID-19. However neither the Minister 
nor the Court are obliged to confine their consideration 
on the potential for vaccination to inhibit transmission to 
what can be established by way of scientific proof – the 
measures only have to “contribute” to preventing a risk.

The provisions contemplate a risk minimisation approach:

“Overall, the conclusion that is properly drawn 
from all the evidence is that the vaccine is effective 
at reducing the transmission of the earlier variants 
of the virus, and that it is also effective at reducing 
symptomatic infection and the detrimental effects 
of the Delta variant.”

The Court also provided helpful comment on the 
increasingly relevant issue of medical exemptions. If a 
person were to be exempted they would still potentially 
represent an increased risk of the entry or spread of the 
COVID-19 risk from border workers. While the individual 
may have a more objectively compelling reason not to 
be vaccinated, the demonstrable justification depends 
on the mandate being appropriate, even in the face of 
such compelling reasons. Questions of redeployment will 
become relevant and an employer may have a greater 
duty to find alternatives when someone has an objectively 
justifiable reason not to be vaccinated.

Four Midwives v Minister for COVID-19 
Response
In this case the Applicants did not argue that the Order 
was an unjustified limit. The single ground of challenge 
was that the Act does not explicitly authorise the placing 
of a limit on the Applicants’ right to refuse to undergo any 
medical treatment.

Justice Palmer responded to that challenge:

“No Order can be made under the empowering 
provision that limits the right unless it is 
reasonable, prescribed by law and can be 
demonstrably justified in a free and democratic 
society under s5 of the Bill of Rights.” 3

If a limit in an Order is so justified, the usual purpose of 
interpretation of the empowering provision is not required 
to be narrowed to mean the Order is outside its scope.

The Learnings
The Public Health Order has been robustly challenged but 
three Judges of the High Court have independently found 
that it is lawful.

Those decisions clear the way for the Government to 
extend the groups of affected persons, should this be seen 
as necessary.

2  Covid-19 Public Health Response Act 2020
3  NZBORA
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